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SUBMITTAL TO THE BOARD OF SUPERVISORS 51 | f,a
COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

4 P ES

FROM: Executive Office ' SUBMITTAL DATE:
June 12, 2007

SUBJECT: Response to 2006-2007 Grand Jury Report: Riverside County Habitat
Conservation Agency — Disposition and Sale of Surplus Property

RECOMMENDED MOTION: Receive and file, and, on behalf of the Riverside County Habitat
Conservation Agency Board, direct the Clerk of the Board to immediately forward the attached
response to the Grand Jury, to the Presiding Judge, and the County Clerk-Recorder (for
mandatory filing with the State).

-| BACKGROUND: The attached report has been issued by the Grand Jury.

- | The Riverside County Habitat Conservation Agency is independently governed by its own Board
&|and has no reporting relationship with regard to the Grand Jury reports to the Riverside County
/| Board of Supervisors. This report is filed for purposes of providing general information to the
public regarding the Grand Jury’s findings.
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Riverside County Habitat Conservation Agency

A Joint Powers Authority
Agenc Y
MEMORANDUM

RCHCA

Board of Directors
DATE: May 15, 2007

City of Corona
Eugene Montanez TO: Gary Christmas
City of Hemet FROM:  Carolyn Syms Luna x_ﬁ %
Roblin Reeser Lowe
Chairperson RE; RCHCA Grand Jury Response
City of Lake Fisinore
Bob Schiffner I am forwarding to you the RCHCA’s response to the Grand Jury Report concerning the disposal

of surplus land for attachment to your Form 11.
City of Moreno Valley

William . Batey 11 If you would like me to prepare a draft Form 11 for you, please let me know. I can be reached
at x.56097.
City of Murrieta .
Gary Thomasian CSL:kh
xC:  Ken Mohr
City of Perris Tony Carstens
C",,ark Yarbrough Tina Grande
ice-Chair
Joe Rank
City of Riverside
Ed Adkison
County of Riverside

Supervisor Bob Buster

City of Temecula
Steve Brown

Executive Director
Carolyn Syms Luna

General Counsef
Karin Watts-Bazan
Deputy County Counsel

4080 Lemon Street, 12th Flcor » Riverside, California 92501 » (951) $55-6097
P.O. Box 1605 e Riverside, California 92502-1605 & Fax (351) 955-0090




MINUTES OF THE
RIVERSIDE COUNTY HABITAT CONSERVATION AGENCY BOARD
COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

Agency

4.1 On motion of Board Member Schiffner, seconded by Board Member Batey and duly
carried by unanimous vote, IT WAS ORDERED that the responses to the March 20, 2007, Grand
Jury Report be received and filed and that the report and responses be forwarded to the
Riverside County Board of Supervisors pursuant to Section 933(c) of the Penal Code.

Roll Call:
Ayes: Yarbrough, Buster, Lowe, Schiffner, Betro, Brown, Batey
Nays: None

Absent:  Montanez, Thomasian

I hereby certify that the foregoing is a full true, and correct copy of an order made and entered
on

May 9, 2007 » by the Riverside County Habitat Conservation Agency Board.

WITNESS my hand of the Riverside County Habitat Conservation
Agency Board

Dated: May 9, 2007
Karlene Hernandez, Clerk of the Board, in and for the Riverside
County Habitat Conservation Agency, State of California

By: W Deputy

AGEND
4.1

x¢: General Counsel




Riverside County Habitat Conservation Agency

City of Corona ¢ City of Hemet ¢ City of Lake Elsinore ¢ City of Moreno Valley
City of Murrieta ¢ City of Perris O City of Riverside ¢ City of Temecula & County of Riverside

SPECIAL MEETING
AGENDA
Wednesday, May 9, 2007
8:30 a.m.
Riverside County Administrative Center
Annex — Board Hearing Room
4080 Lemon Street
Riverside, CA 92501

In compliance with the Americans with Disabilities Act and Government Code Section 54954.2, Jf special
assistance is needed to participate in a Board meeting, please contact the Clerk of the Board at (951)
955-6097.  Notification of at least 48 hours prior to meeting time will assist staff in assuring that
reasonable arrangements can be made to provide accessibility at the meeting.

1.

2l

CALL TO ORDER

ROLL CALL

PUBLIC COMMENT

At this time members of the public can address the RCHCA Board of Directors regarding Agenda
Item No. 4. Any person wishing to address the Board on this matter is requested to complete a
Request to Speak form available at the door. The completed form is to be submitted to the Clerk
of the Board prior to an individual being heard. Whenever possible, fengthy testimony should be
presented to the Board in writing and only pertinent points presented orally.

ACTION ITEMS

4.1 Consideration of the Responses fo the Grand Jury Report

ADJOURNMENT

Meeting to be adjourned to June 21, 2007, at 9:00 a.m.



RCHCA BOARD MEETING
MAY 9, 2007
AGENDA ITEM NO. 4.1

ACTION ITEMS

ITEM: Consideration of the Responses to the Grand Jury
Report



| RCHCA Board Meeting May 9, 2007
Agenda Iltem No. 4.1

2006-2007 Grand Jury Report and Response

Background:

The attached report has been issued by the Grand Jury. RCHCA staff has
responded accordingly, as has the County of Riverside concerning matters
specific to those mentioned County Departments. These responses are attached
to the Grand Jury Report.

Staff Recommendation:
Receive and file. In addition, forward the aforementioned report and responses

to the County Board of Supervisors pursuant to Section 933(c) of the Penal
Code.




RIVERSIDE COUNTY GRAND JURY

(951) 255-8990 OFFICE » {951) 955-8989 FAX

March 20, 2007 Cﬁ-!‘-"‘-"\m-y!“.

“aie smagaigy

Riverside County Board of Supervisors
4080 Lemon Street, 1™ Floor
Riverside, CA 92501

Subject: 2006-07 Grand Jury Report:
Riverside County Habitat Conservation Agency

Dispesition and Sale of Surplus Property

Dear Board Members:

Please note that Penal Code Section 933 et seq., specifies that you respond within ninety days. Further,
it specifies that this report be kept confidential for 2 minimum of two working days prior to public
release. The contents of this report will be made public after the close of business March 22, 2007.

Sincerely,

e (Rl

ohn B. Todd, Foreperson
2006-07 Raverside County Grand Jury
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2006-2007 GRAND JURY REPORT
Riverside County Habitat Conservation Agency
Disposition and Sale of Surplus Property

Background

The Riverside County Habitat Conscrvation Agency (RCHCA) administers the Stephens’
Kangaroo Rat Habitat Conservation Plan (SKR HCP). RCHCA has established seven {N
core preserves permanently dedicated to conservation of SKR and other specics
throughout western Riverside County. In total, these preserves encompass over 41,000
acres, including 12,500 acres from the SKR occupied habitat.

RCHCA was formed in 1990 by a Joint Excrcise of Powers Agreement (JPA) pursuant to
the provisions of Article I, Chapter 5, Division 7, Title | of the Government Code of
California. RCHCA is govemed by a Beard of Directors (BOD) consisting of one
representative each from the cities of Corona, Hemet, Lake Elsinore, Moreno Valley,
Murrieta, Perris, Riverside, Temecula and the County of Riverside, herein called
“member agencies.”

As stated in the Joint Powers Agreement, the purpose of the RCHCA is 10:
« _plan for, acquire, administer, operate, and maintain land and facilities for
ecosystem conservation and babitat reserves to implement habitat conservation
plan for the Stephens” Kangaroo Rat and other listed or candidate threatened and
cndangered species.”

The RCHCA’s adopted budget for the past two years is summarized in the table bejow.
RIVERSIDE COUNTY HABITAT CONSERVATION AGENCY
SUMMARY OF ADOPTED BUDGET

REVENUES sisre, - or LY 05/06 L ERN6T

SKR Mitigation Fees $1,800,000 %2,100,000

Interest Income 55,000 150,000

Other Miscellaneous 100 100 )
TOTAL REVENUES S ToIBssio0 833800000

EXPENDITURES . FY 05/06 . BN § 7

Land Acquisition

Core Reserve $825,000 $400,000

BLM Exchange 9,000 25,000

Land Improvements ——aes 600,000

Legal Services 80,000 80,000

Consultants 500,000 500,000

Other Administration 344,661 569,539

"TOTAL EXPENDITURES | $1,758,661 7 182,174,539 - |




In October 2004, the Riverside County Board of Supervisors created the Environmental
Programs Department (EPD) under the umbrella of Transportation and Land
Management Agency. The EPD provides the administrative staff for RCHCA, which
includes an Executive Director, Senior Administrative Analyst, Senior Planncr, and an
Executive Assistant. The staff coordinates all aspects of the RCHCA Board Meetings,
prepares the requisite annval reports to the state and federal wildlife agencics, develops
and administers the Agency’s annual budget, and serves as a voting member on several
Teserve management committees. An aftorncy from the Office of the County Counsel
serves as General Counsel for the A geney and the administrative staff.

Findings

On September 29, 2005, RCHCA agreed to sell 40 acres in the Sagc area of Hemet,

APN 470-180-012 (See Attachment #1), for $230,000 based on the buyer’s appraisal. The
County Agency did not have sufficient rea cstate knowledge or understanding of the laws that
govern the sale of surplus land. Consequently, it appears optimal price was not oblained.

1. The RCHCA did not obtain its own appraisal or conduct an independent review of the
buyer’s appraisal. The appraisal report included as comparable property, fand that
had closed escrow twenty-ninc months prior to this sale, It also included another
parcel as far away as seven miles from the subject property.

During the period of the sale transaction, property values were increasing in the Sage
area. Our investigation revealed a 19.05 acre parcel (APN 470-180-028) contiguous
to the subject parcel (See Attachment #1) sold for $500,000 in April 2004. This
property was within the parameters, though not included, in the comparable property
appraisals.

2. RCHCA does not have policy and procedure in place for sale of surplus property or
any other operational functions of the Agency. Other than a conflict of interest code,
the RCHCA did not produce any other rules and regulations as mandated by the JPA
at the time of its creation.

3. On November 10, 2005, Economic Development Agency (EDA) received a Real
Property Work Order Request Form to prepare a purchase and sale agreement and
open and close escrow to sell the subject land, owned by RCHCA, 10 a private party.
EDA did not follow their own general practice to provide the following services:

» Obtain the appraisal and/or conduct an independent review of the buyer’s
appraisal to determine “fair market value”

*» Notify required public entities

* Notify adjacent property owners

* Post notification to the general public



4,

RCHCA did not notify adjacent property owners whosc land abutted the subject
property (See Autachment #1), denying them the right to purchasc the parcel and 1o
participate in competitive bidding in accordance with Government Code §25530.

At the request of staff, the General Counsel revicwed the Joint Powers Agreement,
Seetion 3.3.3, to determine whether the Agency had authority to sell the surplus land.
General Counsel's opinion was that the Agreement specifically authorizes the
RCHCA to dispose of property it owns, and that the Agency could proceed with the
sale. The JPA further requires under Section 3.9 Rules and Governing Law, “This
Agreement shall be construed and enforced in accordance with the laws of the State
of California. The laws of the State of California applicable to the general law
city of Moreno Valley shall govern the Agency in manner of exercising its
powers..,”

General Counsel gave no advice regarding compliance with state laws or county
policies.

The subject property was the first surplus land that was sold by the Agency. Our
investigation found that the BOD did not review the transaction of the sale for
accuracy and five of thc seven directors interviewed were not aware of the
transaction, nevertheless they did authorize the executive director of the agency to
proceed with the sale. The Board of Directors did not require staff to keep them
updated and signed off on incorrect minutes from the meeting on September 29, 2005
regarding the sale of the parcel. The BOD did not require staff to develop a complete
policy and procedure manual, including purchase and sale of land. The BOD failed to
carry out their fiduciary responsibility to oblain optimal value, therefore depriving the
County Agency of significant revenue.




Recommendations

—

Riverside County Board of Supervisors

Riverside County Office of County Counsel

Riverside County Transportation and Land Management Agency
Riverside County Economic Development Agency

Riverside County Habitat Conservation Agency Board of Directors
City of Corona, City Council

City of Hemet, City Council

City of Lake Elsinore, City Council

City of Moreneo Valley, City Council

City of Murietta, City Council

City of Perris, City Council

City of Riverside, City Council

City of Temecula, City Council

The RCHCA obtain its own appraisal or conduct an independent review of the
buycr’s appraisal when selling surplus property.

RCHCA develop a comprehensive procedure manual that will instruct the Agency in
selling and purchasing land, as well as other operational functions of the Agency.

RCHCA coordinate with EDA on all real estate transactions. EDA wiil provide their
full complement of real estate related services, regardlcss of the point in which the
request was received.

RCHCA through EDA notify adjacent property owners {o allow them the right to
purchase the property or engage in competitive bidding 1o generate increased revenue
for the Agency.

The Office of the County Counse! replace the General Counsel assigned to RCHCA
with an attorney who has experience in real property transactions and knowledge of
related laws and policies. Whoever serves as General Counsel advise RCHCA not
only the requirements of the Joint Powers Agreement, but of the laws of the State of
Caltfornia and the policies of the County of Rivesside. :

The member agencies appoint new representatives to the Board of Directors, as soon
as possible, who demonstrate a stronger commitment to their fiduciary responsibility
10 optimize revenue from the sale of property.

Report Issued: 03/20/07
Report Public: 03/22/07
Response Due: 06/18/07
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Attachment #_1

Bold outline indicates subject property.




FINDINGS:

Number 1:

Response:

Number 2:

Response:

Number 3:

Board of Supervisors and Clerk of the Board
RCHCA's Response to Findings and Recommendations

The RCHCA did not obtain its own appraisal or conduct an independent review of
the buyer's appraisal. The appraisal report included as comparable property,
land that had closed escrow twenty-nine months prior to this sale. It also
included another parcel as far away as seven miles from the subject property.

During the period of the sale transaction, property values were increasing in the
Sage area. Qur investigation revealed a 19.05 acre parcel (APN 470-180-028)
contiguous to the subject parcel (See Aftachment #1) sold for $500,000 in April
2004. This property was within the parameters, though not included, in the
comparable property appraisals.

Respondent disagrees partially with the finding.

The appraisal report, ufilized by the RCHCA, was conducted by a Certified
General Real Estate Appraiser (RAG006343) who is also a Licensed Real Estate
Agent (#01192406) with 30 years of experience conducting appraisals. It was
within the appraiser’'s professional discretion on which comparables to use in the
appraisal process.

RCHCA does not have policy and procedure in place for sale of surplus property
or any other operational functions of the Agency. Other than a conflict of interest
code, the RCHCA did not produce any other rules and regulations as mandated
by the JPA at the time of its creation.

Respondent disagrees partially with the finding.

The RCHCA does have adopted policies and procedures in place for various
operational functions. These polficies include but are not limited to purchasing,
distribution of SKR Reserve management endowments, and reimbursement for
travel and other expenses. The Joint Exercise of Powers Agreement (JPA)
creating the RCHCA only requires the Board to adopt rules and regulations that it
may deem necessary for the conduct of the RCHCA'’s affairs.

On November 10, 2005, Economic Development Agency (EDA) received a Real
Property Work Order Request Form to prepare a purchase and sale agreement
and open and close escrow to sell the subject land, owned by RCHCA, to a
private party. EDA did not follow their own general practice to provide the
following services:




Response:

Number 4:

Response:

Number 5:

Response:

» Obtain the appraisal and/or conduct an independent review of the buyer's
appraisal to determine “fair market value”

» Notify required public entities

» Notify adjacent property owners

» Post notification to the general public

Respondent disagrees partially with the finding.

EDA provided the real property services requested by the RCHCA in accordance
with the laws applicable to the RCHCA as a Joint Powers Authority. See also
Response to Finding Number 4.

RCHCA did not notify adjacent property owners whose land abutted the subject
property (See Aftachment #1), denying them the right to purchase the parcel and
to participate in competitive bidding in accordance with Government Code
§25530.

Respondent disagrees wholly with the finding.

Government Code Section 25530 only applies fo counties. As indicated in the
Grand Jury's report, the JPA provides that the laws of the State of California
applicable to the general law city of Moreno Valley shall govern the Agency in
manner of exercising its powers. Therefore, any laws that apply specifically to
counties do not apply to the RCHCA. The laws of the State of California contain
no similar provisions applicable to cities. Additionally, the city of Moreno Valley
has no ordinances, rules, regulations or policies requiring notification fo adjacent
properly owners or the right to participate in competitive bidding involving the
sale of city owned surplus property.

At the request of staff, the General Counsel reviewed the Joint Powers
Agreement, Section 3.3.3, to determine whether the Agency had authority to sell
the surplus land. General Counsel's opinion was that the Agreement specifically
authorizes the RCHCA to dispose of property it owns, and that the Agency could
proceed with the sale. The JPA further requires under Section 3.9 Rules and
Governing Law, “This Agreement shall be construed and enforced in accordance
with the laws of the State of California. The laws of the State of California
applicable to the general law city of Moreno Valley shall govern the Agency
in manner of exercising its powers...”

General Counsel gave no advice regarding compliance with state laws or county
policies.

Respondent disagrees wholly with the finding.

In the context of the question posed, General Counsel’s advice was specific fo
the issue of whether the JPA authorized the RCHCA to sell the property in
question. Therefore, General Counsel responded appropriately. See also
Response to Finding Number 4.




Number 6;

Response:

The subject property was the first surplus land that was sold by the Agency. Our
investigation found that the BOD did not review the transaction of the sale for
accuracy and five of the seven directors interviewed were not aware of the
transaction, nevertheless they did authorize the executive director of the agency
to proceed with the sale. The Board of Directors did not require staff to keep
them updated and signed off on incorrect minutes from the meeting on
September 29, 2005 regarding the sale of the parcel. The BOD did not require
staff to develop a complete policy and procedure manual, including purchase and
sale of land. The BOD failed to carry out their fiduciary responsibility to obtain
optimal value, therefore depriving the County Agency of significant revenue.

Respendent disagrees partially with the finding.

The RCHCA Board of Director’s (BOD) meets on a quarterly basis in which they
consider many items. A significant amount of time transpired between the times
that this itern appeared on the BOD agenda and when the BOD members were
interviewed by the Grand Jury. This may account for any apparent lack of
recolfection.

The BOD did review the sale for accuracy and was aware of the fransaction. A
closed session was held on September 29, 2005 where the sale of the surplus
property was considered and memorialized through an exhibit as well as photos.

The minutes reflect that the BOD authorized the Executive Director to proceed
with the sale of APN 470-230-001 at fair market value. However, the BOD did
not sign off on incorrect minutes in that the Assessor's Parcel Number {APN}
cited was taken directly from the Board mesting agenda. The APN referenced in
the agenda did not correlate to the surplus property under consideration, The
surplus property was located adjacent to the north of the parcel cited in the Board
meeting agenda and was documented in the aforementioned exhibit and photos.

Additionally, the JPA creating the RCHCA only requires the Board fo adopt rules
and regulations that it may deem necessary for the conduct of the RCHCA’s
affairs. This was the first sale of surplus land since creation of the RCHCA over
17 years ago. The BOD did not have a policy or procedure specific to the sale of
surplus land for this reason. See also Response fo Finding Number 4. The BOD
carried out its fiduciary responsibilities concerning this sale.

RECOMMENDATIONS:

Number 1:

Response:

The RCHCA obtain its own appraisal or conduct an independent review of the
buyer's appraisal when selling surplus property.

The recommendation has not yet been implemented, but will be
implemented within the next 8 months.




Number 2:

Response:

Number 3:

Response:

Number 4:

Response:

Number 5;:

Response:

Number 6;

RCHCA develop a comprehensive procedure manual that will instruct the Agency
in selling and purchasing land, as well as other operational functions of the
Agency.

The recommendation concerning other RCHCA operational functions has
been implemented while the RCHCA wiil develop procedures for the
purchase and sale of land within the next 6 months.

RCHCA coordinate with EDA on all real estate transactions. EDA will provide
their full complement of real estate related services, regardiess of the point in
which the request was received.

The recommendation will be implemented in connection with any future
real estate transactions.

RCHCA through EDA notify adjacent property owners to allow them the right to
purchase the property or engage in competitive bidding to generate increased
revenue for the Agency.

The recommendation will not be implemented.

The cost in delays associated with such notification is not warranted at this time.

The Office of the County Counsel replace the General Counsel assigned to
RCHCA with an attorney who has experience in real property transactions and
knowledge of related laws and policies. Whoever serves as General Counsel
advise RCHCA not only the requirements of the Joint Powers Agreement, but of
the laws of the State of California and the policies of the County of Riverside.

The recommendation will not be implemented.

The current General Counsel for the RCHCA has extensive knowledge and
experience with respect fo Federal and State Endangered Species laws, open
meeting laws, and the California Environmental Quality Act (CEQA). Additionally,
Counsel has in depth familiarity with the Stephen's Kangaroo Rat Habitat
Conservation Plan (SKR HCP} and it's implementation. This area of practice is
extremely unique and specialized. It is limited to only a few attorneys in the
state. Since the RCHCA completed the reserve system established by the SKR
HCP in 1998, the only real estate transaction approved by the BOD is the sale of
the property in question.  Thus, the purchase and sale of real property is
negligible compared to other RCHCA activities. The Office of County Counsel is
available to provide assistance in any future real estate fransactions.

The member agencies appoint new representatives to the Board of Directors, as
soon as possible, who demonstrate a stronger commitment to the fiduciary
responsibility to optimize revenue from the sale of property.

-4




Response:

The recommendation will not be implemented.

The members that currently comprise the Board of Directors have considerable
knowledge and experience in overseeing implementation of the SKR HCP,
Implementation of the SKR HCP is the sole purpose of the RCHCA. During the
past decade, this BOD successfully completed the reserve system established by

the SKR HCP consisting of land in excess of 41,000 acres. Their institutional



