SUBMITTAL TO THE BOARD OF SUPERVISORS %
COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

FROM: Human Resources Department SUBMITTAL DATE:
November 1, 2007

SUBJECT: Severance Pay for At-Will Employees

RECOMMENDED MOTION: That the Board receive and file the attached report on At-Will employment.

BACKGROUND: On October 2, 2007, Agenda Item 3.79, Supervisor Stone directed Human
| Resources to reevaluate Article 6, Section 601.E.2.5.6. and 7 as it relates to severance pay for At-Will
employees. Based on the attached report, the existing At-Will provisions are fulfilling their intended
purpose and no changes are recommended.
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At-Will Report

Background

The underlying concept of At-Will employment is the need for top management to be assured that they
can properly manage the performance of key palicy-level subordinates; and, remove those
subordinates that fail to perform as required without documented *cause” and without subjecting the

County to expensive and protracted due-process bureaucracy or litigation that would undermine the
delivery of effective public service.

Historically, employment of at-will persons in the County of Riverside was limited to those with a
specific agreement detailing a “contractors status”, and/or specifying a “quid pro quo” of “severance
pay” for accepting such status,

County resolutions covering management employees have, since the 1980’s, designated department
heads and assistant department heads, as “at-will”. Persons newly hired into at-will positicns were
required to sign an at-will statement and granted severance benefits. In exchange for accepting an at-
will position, incumbents generally were offered a 5.5% pay increase, granted severance pay benefits,
and required to sign an at-will statement.

(See Attachment “A").

Beginning in February 2000, the Executive Performance Pay Program was implemented for at-will
department heads, and others, reporting directly to the Board of Supervisors or County Executive
Officer (CEO), to further motivate their desire to serve at-will and to more competitively reward top
performers.

In 2003, “at-will” status was extended to management reporting directly to the Sheriff, and the
Community Health Agency’s management reporting directly to the Director of the Community Health
Agency and a 5.5% incentive for becoming at-will was again offered to incumbents. Beginning in June
2005, at-will status and a limited performance based pay system was extended countywide to assistant
department heads and some deputy department heads.

Currently there are 98 positions {out of 20,000 employees) that serve at-will. Each position that serves
at-will is eligible for, 1) one month of severance pay for each year of employment up to a maximum of 6
months (other than department heads); or 2) at the discretion of the appointing authority one month of
severance pay for each year of employment up to a maximum of 6 months (department heads, specific
at-will positions in the Sheriff's Department, Community Health Agency, and the District Attorneys
Office). (See Attachment “B")

Public Employee Employment Rights

In general, California is an “At-Will" state, as it relates to employment rights, for private sector
employees. The appointment and tenure of County employees is, however, generally not-at-will. The
reason employment of California public employees is not at-will is based primarily upon a constitutional
argument.




The U.S. Constitution’s 14™ Amendment provides that no state shall “deprive any person of ...property
without due process of law.” Public employers cannot deprive “property interest” employees of
employment rights without satisfying this requirement of due process. See Skelly v. State Personnel
Board, 15Cal.3D 194 (1975). Indeed, this application of due process is a core feature of public-sector
employment law. “Property interest” employees for the most part are those who have worked beyond
their probationary period, who are not temporary or substitute employees and who do not have “at-will”
employment arrangements. Once employees have a “property interest” in employment, the employer
cannot deprive them of it without due process. Actions short of termination can constitute a

“deprivation” including reduction in pay, forced retirement or suspension without pay.

The employment of non-at-will County employees is additionally controlled by County policy, approved
Memoranda of Understanding, State Merit System regulations, and State Employee Relations Laws.
For example, Board of Supervisors Ordinance 440 designates “Personnel Administration” in the County
as a “Merit System” and specifies that appointments shall be made “only from among persons
certified...as eligible...by the Human Resources Director”.

The employment of persons appoeinted to regular positions (as above) is subsequently regulated by
applicable Memoranda of Understanding or Resolution as appropriate, based upon an assigned
bargaining unit. Each Memorandum of Understanding provides that represented employees acquire
“permanent status” after completing a prescribed “probationary period” and can only then be removed
for good cause. Unionized employees are thus provided a system of due process to protect permanent
employees from unjustified discipline and termination. For management and unrepresented
employees, pursuant to the Management Resolution, once a probationary period is completed, an
employee becomes “permanent”, and can only be terminated for “good cause”. Management and
unrepresented employees are thus provided a system of due process to protect permanent employees
from unjustified discipline and termination.

Generally, the determination of at-will is at the County’s discretion, although there are limitations on the
number of employees who can be so designated. For example, Local Agency Personnel Standards
(LAPS) apply to personnel engaged in the administration of federally aided programs, which by law or
regulation require a merit system of personnel administration that meets standards published by the
United States Office of Personnel Management. These rules are applicable to all positions in such
programs, irrespective of the source of funds for their individual salaries, for the department of Public
Social Services and Child Support Services. LAPS allows only members of policy, advisory, review,
and appeals boards or similar bodies who do not perform administrative duties as individuals; officials
serving ex officio and performing incidental administrative duties; one confidential assistant or secretary
to any of the foregoing exempted officials; attorneys serving as legal counsel or conducting litigation;
the executive head of an independent local agency or department administering programs covered by
these rules; deputies who share with executive heads authority over all major functions in covered local
agencies or departments; time-limited positions established for the purpose of conducting a special
study or investigation; and unskilled labor to be employed at-will.

Under State Employee Relations Law (Meyers-Milias Brown) every County employee, even department
heads, can become unionized by virtue of the broad definition of “public employee” which excludes only
elected officials and those appointed by the Governor.




Even if at-will employees waive their constitutional due process remedies, at-will employees still have
legal remedies available to them, as follows:

Court Remedies for Wrongful Termination or Discipline In private sector employment, most
employees not covered by collective bargaining agreements are considered to serve “at the will” of the
employer, meaning they can be fired without “cause.” However, the courts have permitted such
employees to sue the employer for monetary damages for “wrongful termination,” claiming that
dismissal either violated an individual employment contract or viclated public policy.

Breach of Contract Actions Employees may sue for violation of an employment contract, alleging an
express or implied promise that they only would be discharged for good cause, provided they can prove
they had a reasonabie expectation of continued employment. The “right” to continued employment may
be based on actions or communications by the employer, on perscnnel policies or practices, or simply
on the length of an employee’s service. Contract-based suits generally are not available to public
employees because the courts have held that public employment is based on statute or ordinance, not
on individual employment contracts. However, contract-based actions may be available to those public
employees whose employment is not governed by statute, such as those exempt from merit systems.

Actions for Violation of Public Policy Employees can sue for damages beyond back pay (punitive or
compensatory damages) if they can show that the discharge violated a fundamental public policy. The
courts have reasoned that employees should not be discharged for asserting rights that society has an
interest in protecting. For example, a public policy violation occurs when (1) an employee is discharged
for refusing to engage in illegal activity, or opposing or reparting the employer’s illegal activity; (2) the
discharge violates a statute, such as retaliation for filing a workers' compensation or discrimination
claim; (3) an employee is discharged for exercising a right protected by a statute, such as the right to
have a certain political affiliation; or (4) the employee is discharged because of sex, race, religion, or
other constitutionally protected ground.

Severance pay is the “quid-pro-quo” for accepting an at-will position in consideration of the prevailing
due process, litigation, and labor-relations environment of public employee managers in California. Itis
designed to compensate separated employees for the short notice (10 days or less) and non-
appealability of the separation action. Often, there is immediate loss of pay, insurance, vacation and
other benefits of employment that are not easily or quickly duplicated. For some, this transition can
lead to early retirement or delayed retirement due to vesting and minimum age/service requirements.

Since 2001, eight employees have been separated from their at-will positions. Six of those received a
full 6-months of severance pay, and two received either 3-months or 4-months severance pay. One has
since returned to County service.

Recently, the question has arisen as to whether separated at-will employees can return to county
service in another capacity; and whether re-employment should affect the severance pay received.
Separation and re-employment are two separate transactions and should be treated as such. Should
an at-will employee’s “misstep” require separation from one position; it seems short-sighted to assume
this employee cannot learn from mistakes and therefore not be given a second chance in a different
role.




Conclusion

In general, it seems that the present policy of at-will employment, with severance pay and performance
pay, does properly support the delivery of effective public service by allowing the County to properly
reward, attract, and retain quality productive management, and to promote a management/leadership

culture of high performance. How an organization lets people go makes a strong statement about the

culture, and treating people differently upon separation will undermine the high performance culture the
County encourages and promotes.

The Board could adopt a policy disallowing re-employment after at-will separation, but such action may
be viewed as punitive and could be characterized as tarnishing someone’s reputation, thus limiting the
former employee’s constitutional right to liberty, violating public policy, and an abridgment of merit
system principles — which could then expose the County to litigation of its own making.

The Board could also require that all employees individual terms of separation, such as length of
severance or a ban on re-employment be reviewed in public session. For any discussions held in
public, however, the affected employee would have the opportunity and right to address the Board in
public. As above, the risk may outweigh the reward of following such a strategy.



ATTACHMENT “A”

MEMORANDUM OF UNDERSTANDING

This memorandum is an employment understanding between the County of Riverside
and:

Name:

Appointed Position:

Salary:

Date of Appointment:

Employment Conditions:

The incumbent has been appointed and serves at the pleasure of the Board of
Supervisors (i.e. At-Will) as provided under Article 8, Section E (1) of the Management
Resolution No. 2007-436.

Employee Signature Date

Department Head/Agency Head Signature Date

mmant {Hoard employeas) dot




MEMORANDUM OF UNDERSTANDING

This memorandum is an employment understanding between the County of Riverside
and:

Name:

Appointed Position:

Salary:

Date of Appointment:

Employment Conditions:

The incumbent is appointed by the Agency/Department Head and serves at the
pleasure of the Agency/Department Head (i.e. At-Will) as provided under Article 6, Section
E (2) of the Management Resolution No. 2007-436.

Employee Signature Date

Department Head/Agency Head Signature Date

ERPLOYEE SERVICESWT WiLL Stalement (Asst Dept Head) dot
AP




MEMORANDUM OF UNDERSTANDING

This memorandum is an employment understanding between the County of Riverside
and:

Name:

Appointed Position:

Salary:

Date of Appointment:

Employment Conditions:

The incumbent is appointed by the Board of Supervisors and serves at the pleasure
of the individual Supervisor (i.e. At-Will) as provided under Article 6, Section E (3) of the
Management Resolution No. 2007-436.

Employee Signature Date

Department Head/Agency Head Signature Date

MPLOYEE SERVICESWT WILL Siaternant (Board Enwioves) dot
TR
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