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EFFECTS OF THE ACTION

Effects of the action refer to the direct and indirect effects of an action on the species or critical
habitat, together with the effects of other activities that are interrelated and interdependent with
that action that will be added to the environmental baseline. Interrelated actions are those that
are part of a larger action and depend on the larger action for their justification. Interdependent
actions are those that have no independent utility apart from the action under consideration.
Indirect effects are those that are caused by the proposed action and are later in time, but are still
reasonably certain to occur.

Direct Effects

The six projects addressed in this appended biological opinion will directly affect 139 acres of
stabilized and partially stabilized shielded sand fields, active sand fields, ephemeral sand fields,
Sonoran creosote bush scrub, Sonoran mixed woody and succulent scrub, and stabilized and
partially stabilized desert dunes. The proposed Date Palm Drive Interchange Project will directly
affect 27.4 acres, and the widening of: (1) Palm Drive from I-10 to 20" Avenue will directly
affect 7.84 acres; (2) Gene Autry Drive from I-10 to Vista Chino will directly affect 19.8 acres;
(3) Date Palm Drive from I-10 to Varner Road will directly affect 10.3 acres; (4) Date Palm from
I-10 to Ramon road will directly affect 10.4 acres; and (5) Varner Road from Vista Chino to
Palm Drive will directly affect 63.21 acres. Direct effects will occur by permanently clearing and
grading hummocks, contouring the road verge (outer boundaries of maintained area), and
constructing a road bed and overlying street surfaces. The 138.97 acres of direct impacts varies in
quality for the fringe-toed lizard and milk-vetch and population levels of the fringe-toed lizard
and milk-vetch. The habitat that is stabilized or stabilizing is lower in quality and likely supports-
fewer fringe toed lizards and milk-vetch. Drought conditions have reduced the population of
fringe-toed lizards and have reduced the fecundity of milk-vetch, However, the 2004/2005 rainy
season was a wet year, and milk-vetch and fringe-toed lizard populations may increase over the
short-term due to the increased precipitation. Sand has been deposited at the upper end of the
systems and blow sand has been rejuvenating the system since altuvial deposition in Spring 2005.
However, the populations within the action area are still reduced over historical population
numbers. The rejuvenation of the sand transport system will likely result in the fringe-toed lizard
expanding into areas previously occupied. The loss of 138.97 acres of fringe-toed lizard habitat
has the potential to directly affect a small but unknown number of fringe-toed lizards. The loss
of 138:97 acres of milk-vetch habitat has the potential to directly affect numerous groups of
milk-vetch distributed along the roadways. Direct effects to milk-vetch will be minimized by
collecting seed and the underlying soil from those plants found within the project footprint and
distributing this seed within preserved acolian sand habitat. Direct effects to fringe-toed lizards
and milk-vetch will be offset by implementing conservation measures 1 through 20 in the
programmatic biological opinion, implementing conservation measures 26 through 31 in this
appended Opinion, and preserving lands necessary for maintaining acolian sand systems as
proposed by the Conservation Plan Addressing the Direct, Indirect, and Cumulative Effects of
Interstate 10 Coachella Valley Interchange Projects (Caltrans 2003).
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Indirect Effects

Indirect effects to 287.12 acres of stabilized and partially stabilized shielded sand fields, active
sand fields, ephemeral sand fields, Sonoran creosote shrub scrub, Sonoran mixed woody and
succulent scrub, and stabilized and partially stabilized desert dunes habitat occupied by a small
but unknown number of fringe-toed lizards would occur due to habitat fragmentation and the
effect of road mortality caused by increased traffic intensity from the improved interchange at I-
10 and Date Palm Drive. For the proposed Date Palm Drive Interchange Project, the road effect
distance will be 180 feet for the existing interchange and associated arterial streets to the next

. logical termini. Indirect effects to 24.2 acres would occur within the road effect zone for the
Date Palm Interchange Project. Indirect effects would occur in the remaining 180 feet for the
road effect zone along the adjacent arterial streets as follows: (1) 39.38 acres on Date Palm Drive
from I-10 to Varner Road; (2) 55.81 acres on Date Palm Drive from I-10 to Ramon Road; and (3)
167.73 acres on Varner Road from Mountain View to Vista Chino (Caltrans 2003). Indirect
effects to fringe toed-lizards will be minimized by implementing conservation measures 8, 10,
11, 12, and 18 through 20 of the programmatic biological opinion and conservation measures in
this appended biological opinion.

Indirect effects to fringe-toed lizards will occur when curbs, gutters, and/or raised medians are
installed along the arterial streets along Gene Autry Trail within the WFCA and along Varner
Road within the WHCA. Currently sand deposits on the roadway and is periodically removed
and deposited within the sand transport system. There is no blocking of sand movement just the
friction of the road surface that results in sand deposits on the road surface. Curbs, and raised
medians will impede the movement of sand across Gene Autry Trail and Varner Road within the
Conservation Areas by blocking the flow of sand resulting in sand piling against the curbs and
raised medians. Gutters will collect sand removing it from the transport system. Maintenance
activities include removing sand deposited on the existing road surface within the right-of-way.
If curbs, gutters, and raised medians are installed within the proposed Conservation Areas, sand
will build up in piles along the impediments to sand transport providing areas for fringe-toed
lizards to burrow into and potentially resulting in injury or death due to vehicle strikes from
passing vehicles or equipment used to remove the sand from the roadway. The removal of sand
will reduce the sand available to the down-wind blow sand habitat that supports milk-vetch and
fringe-toed lizards. The removal of sand may directly impact fringe toed lizards inhabiting the
piled sand. The removal of sand may also result in the removal of milk-vetch seed from the blow
sand ecosystem. Constructing roadways with no gutters or raised curbs and medians within the -
WFCA and WHCA will allow sand to be transported by wind across the roadway maintaining
the integrity of the downwind habitat for the fringe-toed lizard and milk-vetch and reducing the
likelihood of removing milk-vetch seed or harming fringe-toed lizards.

Invasive species are now recognized as a threat to biodiversity within native vegetation, second
only to direct habitat loss and fragmentation (Pimm and Gilpin 1989, Scott and Wilcove 1998).
Non-native, weedy species may out-compete and exclude native species by: (1) potentially

altering the structure of the vegetation; (2) degrading or climinating habitat needed by the milk-
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vetch for reproduction and establishment; (3) degrading or eliminating habitat needed by the
fringe-toed lizards for breeding and foraging; (4) and providing food and cover for undesirable
non-native animals (Bossard et al 2000). To reduce the potential for exotic plant invasion into
natural habitat, conservation measures 8, 10, 11, and 14 will be implemented.

CONCLUSION
After reviewing the current status of the Coachella Valley milk-vetch and the Coachella Valley

fringe-toed lizard, environmental baseline for the action area, effects of the proposed projects,
and cumulative effects, it is the Service’s biological opinion that the appended projects, as

proposed, are not likely to jeopardize the continued existence of the Coachella Valley Milk-vetch _

and the Coachella Valley fringe-toed lizard. Though critical habitat has been designated for the
fringe-toed lizard, critical habitat has not been designated within the action area; therefore none
would be adversely affected by the proposed project. .

This conclusion is based on the following reasons:

1. "The loss of a few tens of milk-vetch and a small but unknown number of fringe-toed
lizards that occupy 139 acres of habitat to be permanently impacted would be offset by
acquiring 278 acres of land in an area deemed essential for the long-term sustainability of
habitats for these species.

2. The loss of a small but unknown number of fringe-toed lizards occupying 287 acres of
fringe-toed lizard habitat in a 180-foot wide linear strip adjacent to the proposed
interchange project and associated arterial streets would be offset by acquiring 287 acres -
of land in an area deemed essential for the long-term sustainability of habitat for these
species.

3. The lands acquired to offset direct and indirect effects to the milk-vetch and fringe-toed
lizard will be preserved in perpetuity and managed for the recovery of the milk-vetch and
fringe-toed lizard.

INCIDENTAL TAKE STATEMENT

‘Section 9 of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the take
of endangered and threatened species, respectively, without special exemption. Take is defined
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to engage in
any such conduct. Harm is further defined by the Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly
impairing essential behavior patterns, including breeding, feeding, or sheltering. Harass is
defined by the Service as intentional or negligent actions that create the likelihood of injury to
listed species to such an extent as to significantly disrupt normal behavior patterns which
include, but are not limited to, breeding, feeding, or sheltering. Incidental take is defined as take
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that is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.

Under the terms of section 7(b)(4) and 7(0)(2), taking that is incidental to and not intended as
part of the agency action is not considered to be prohibited taking under the Act provided that
such taking is in compliance with the terms and conditions of this Incidental Take Statement.

The measures described below are non-discretionary, and must be undertaken by FHWA and/or
agencies and individuals designated by FHW A, as the lead Federal agency for the project.

FHW A has ongoing responsibility to regulate the activity that is covered by this incidental take
statement. If FHWA (1) fails to assume and implement the terms and conditions, or (2) fails to
require its designated agency(ies) and individual(s) to adhere to the terms and conditions of this
incidental take statement through enforceable terms incorporated into contracts, grants, and -
permits related to work activities associated with the project, the protective coverage of section
7(0)(2) may lapse. To monitor the impact of the incidental take, FHWA or its designated
agency(ies) or individual(s), must report the progress of the action and its impact-on the species

to the Service as specified in the incidental take statement [SO CFR § 402.14(I)(3)].

Amount or Extent of Take

The Service anticipates the following levels of take for the Coachella Valley fringe-toed lizard
could occur as a result of constructing and operating the proposed Date Palm Drive Interchange
Project, the Date Palm Drive Arterial Streets Projects, and the Palm Drive/Gene Autry Trail
Arterial Streets Projects located in eastern Riverside County, California:

1. A small but unknown number of fringe toed-lizards that utilize the 138.97 acres of fringe-
toed lizard habitat that would be permanently impacted by the interchange and arterial
street projects.

2. A small but unknown number of fringe-toed lizards that utilize the 360-foot road effect
zone along the interchange and adjacent arterial streets to the next logical termini as
described in Table 1 of the programmatic biological opinion.

Reasonable and Prudent Measures

The Reasonable and Prudent Measures, and Terms and Conditions stated in the programmatic
biological opinion shall be implemented as part of this appended biological opinion. The Service
believes the following Reasonable and Prudent Measure is necessary and appropriate to
minimize take of Coachella Valley fringe-toed lizards:

l. FHWA and Caltrans shall ensure that all avoidance and minimization measures are
implemented to reduce affects to the fringe-toed lizard and that road improvements do not
act as an impediment to sand transport and the movement of fringe-toed lizards.
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Terms and Conditions

To be exempt from the prohibitions of section 9 of the Act, FHWA must comply with the
following terms and conditions, which implement the reasonable and prudent measure, described
above and outline required reporting/monitoring requirements. These terms and conditions are
non-discretionary and shall be incorporated as binding requirements into all applicable funding
agreements, contracts, and permits.

FHWA and Caltrans shall implement the above reasonable and prudent measure through the
following terms and conditions:

1. FHWA and Caltrans shall ensure that all conservation measures in the programmatic
biological opinion and this appended Opinion are implemented.

2. FHWA and Caltrans shall ensure that the design and construction of improvement to
arterial streets through the Conservation Areas do not have features that can act as an
impediment to sand transport.

3. The road section shall not include raised medians or landscaped parkways within areas
designed as Conservation Areas by the Draft Coachella Valley Multi-Species
Conservation. The preliminary design, with a justification for the need, for the
construction of curbs and gutters within Conservation Areas shall be reviewed and
approved by the Service.

The Service retains the right to access and inspect the project site for compliance with the -
proposed project description and with the terms and conditions of this biological opinion. Any
habitat destroyed that is not in the identified project footprint should be disclosed lmmedlate]y to
the Service for possible reinitiation of consultation.

Reporting Requirements

To demonstrate compliance with the forcgoing terms and conditions, FHWA, or its designated
contact, shall submit an annual report to the Service that describes and summarizes the
implementation of the proposed project and its associated conservation measures.

Disposition of Sick, Injured, or Dead Specimens

The Service’s Division of Law Enforcement, San Diego, California (619) 557-5063 is to be
notified within three working days should any fringe-toed lizard(s) be found sick, injured, or
dead in the project area. The Service’s Carlsbad Fish and Wildlife Office should b notified
concurrently at (760) 431-9440. Written notification to both offices must be made within five
calendar days and include the collection date and time, location of the lizard(s), and any other
pertinent information. Care must be taken in handling sick or injured lizard(s) to ensurc effective
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treatment and care, and in handling dead specimens to preserve biological material in the best
possible state. The remains of intact fringe-toed lizard(s) shall be placed with educational or
research institutions holding appropriate State and Federal permits

REINITIATION NOTICE

This concludes formal consultation on the Date Palm Drive Interchange Project, the Date Palm
Drive Arterial Streets Project, and the Palm Drive/Gene Autry Trail Arterial Streets Project
outlined in the initiation request. As provided in 50 CFR § 402.16, reinitiation of formal
consultation is required where discretionary Federal agency involvement or control over the
action has been retained (or is authorized by law) and if (1) the amount or extent of incidental
take is exceeded; (2) new information reveals effects of the agency action that may affect listed
species or critical habitat in a manner or to an extent not considered in this opinion; (3) the
agency action is subsequently modified in a manner that causes an effect to the listed species or
critical habitat not considered in this opinion; or (4) a new species is listed or critical habitat
designated that may be affected by the action. In instances where the amount or extent of
incidental take is exceeded, any operations causing such take must cease pending reinitiation.

If you have any questions or concerns about this consultation or the consultation process in
general, please contact John DiGregoria of this office at (760) 431-9440 extension 208.

Sincerely,

Therese O’'Rourke ‘
Assistant Field Supervisor
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AMENDMENTS ISSUE DATE: 03-11-10

SECTION 0 GLOBAL REVISIONS
(Issued 07-01-08)

Global revisions are changes to contract documents not specific to a section of the Standard
Specifications.

In each contract document at each occurrence:

1. Except where existing asphalt concrete is described, replace "asphalt concrete” with "hot
mix asphalt”

2. Except where existing AC is described, replace "AC" with "HMA" where AC means
asphalt concrete

3. Replace "Engineer's Estimate" with "verified Bid Item List"
4. Replace "Notice to Contractors" with "Notice to Bidders"
5. Except in "Contract Project Information Signs," replace "Project Information" with

"Supplemental Project Information"

Where Standard Specifications refer to the special provisions to describe the work, interpret
the reference to the Bid Item List, the special provisions, or both.

Interpret a reference to the Standard Specifications as a reference to the Standard
Specifications as amended in these Amendments to the Standard Specifications.

AAAAAAAAAAAAAAAAAAAAAAANANAANAAANAANNANAANAN

SECTION 1 DEFINITIONS AND TERMS
(Issued 03-11-10)

Replace Section 1 with:
SECTION 1 GENERAL
1-1 GENERAL
1-1.01 GENERAL

Section 1 includes general rules of interpretation.
The Department is gradually standardizing the style and language of the specifications. The
new style and language includes:

1. Use of:

1.1. Imperative mood
1.2. Introductory modifiers
1.3. Conditional clauses

2. Elimination of:
08-455901 [100%] 1



2.1. Language variations

2.2. Definitions for industry-standard terms
2.3. Redundant specifications

2.4. Needless cross-references

The use of this new style does not change the meaning of a specification not yet using this
style.

The specifications are written to the Bidder before award and the Contractor after. Before
award, interpret sentences written in the imperative mood as starting with "The Bidder must" and
interpret "you" as "the Bidder" and "your" as "the Bidder's." After award, interpret sentences
written in the imperative mood as starting with "The Contractor must" and interpret "you" as "the
Contractor" and "your" as "the Contractor's."

Unless an object or activity is specified to be less than the total, the quantity or amount is all
of the object or activity.

All items in a list apply unless the items are specified as choices. :

Headings are included for the purposes of organization and referencing. Inclusion of a
heading with no related content, "Reserved," or "Not Used" does not indicate that no
specification exists for that subject; applicable specifications may be covered in a general or
referenced specification.

1-2 REFERENCES
1-2.01 REFERENCES '

A reference within parentheses to a law or regulation is included in the contract for
convenience only and is not a comprehensive listing of related laws and regulations. Lack of a
reference does not indicate no related laws or regulations exist.

If the version of a referenced document is not specified, use the current version in effect on
the date of Notice to Bidders.

A reference to a subsection includes the section's general specifications of which the
subsection is a part.

A code not specified as a Federal code is a California code.

1-3 ABBREVIATIONS AND MEASUREMENT UNITS
1-3.01 ABBREVIATIONS
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Abbreviations

Abbreviation Meaning

AAN American Association of Nurserymen

AASHTO American Association of State Highway and Transportation
Officials

AISC American Institute of Steel Construction

AISI American Iron and Steel Institute

ANSI American National Standards Institute

APHA American Public Health Association

API American Petroleum Institute

AREMA American Railway Engineering and Maintenance-of-Way
Association

ASME American Society of Mechanical Engineers

ASTM American Society for Testing and Materials

AWG American Wire Gage

AWPA American Wood-Preservers' Association

AWS American Welding Society

AWWA American Water Works Association

CIH Certified Industrial Hygienist

DBE Disadvantaged Business Enterprise

DVBE Disabled Veteran Business Enterprise

EIA Electronic Industries Alliance

ETL Electrical Testing Laboratories

FHWA Federal Highway Administration

IEEE Institute of Electrical and Electronics Engineers

NETA National Electrical Testing Association, Inc.

NEMA National Electrical Manufacturers Association

PLAC permit, license, agreement, certification, or any combination of
these

SSPC The Society for Protective Coatings

UL Underwriters' Laboratories Inc.

1-3.02 MEASUREMENT UNITS

Some of the symbols for units of measurement used in the specifications and in the Bid Item
List are defined as follows. The symbols for other units of measurement used in the
specifications are as defined in ASTM E 380 or in the various specifications and test referenced
in the specifications.
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Measurement Units

Symbols as used Symbols as used in

m the Meaning
the specifications Bid Item List
A — amperes
— EA each
g G gram
kg KG kilogram
ha HA hectare (10 000 m?)
h H hour
J — joule
— LNKM lane kilometer
L L liter
— LS lump sum
m M meter
km KM kilometer
mm MM millimeter
pm — micrometer
nm — nanometer
m? M2 square meter
m3 M3 cubic meter
N — newton
N.m — newton meter
Q — ohm
Pa — pascal
kPa — kilopascal
MPa — megapascal
s — second
— STA station (100 m)
— TAB tablet
tonne TONN metric ton (1000 kg)
W ‘ — watt

1-4 DEFINITIONS
1-4.01 GENERAL

Interpret terms as defined in the contract documents. A construction-industry term not
defined in the contract documents has the meaning defined in Means Illustrated Construction
Dictionary, Condensed Version, Second Edition. '

1-4.02 GLOSSARY

acceptance: Formal written acceptance by the Director of an entire contract that has been
completed in all respects in accordance with the plans and specifications and any
modifications to them previously approved.

base: Layer of specified material of planned thickness placed immediately below the
pavement or surfacing.

basement material: Material in excavation or embankments underlying the lowest layer of
subbase, base, pavement, surfacing, or other specified layer to be placed.

bid item: Specific work unit for which the bidder provides a price.

Bid Item List: List of bid items and the associated quantities.

Bid Item List, verified: Bid Item List with verified prices. The Contract Proposal of Low
Bidder at the Department's Web site is the verified Bid Item List.
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bridge: Structure, with a bridge number, that carries a utility facility, or railroad, highway,
pedestrian or other traffic, over a water course or over or under or around any
obstruction.

building-censtruction contract: Contract that has "building construction” on the cover of
the Notice to Bidders and Special Provisions.

business day: Day on the calendar except Saturday or holiday.

California Manual on Uniform Traffic Control Devices: The California Manual on
Uniform Traffic Control Devices for Streets and Highways (California MUTCD) is
issued by the Department of Transportation and is the Federal Highway Administration's
MUTCD 2003 Edition, as amended for use in California.

Certified Industrial Hygienist: Industrial hygienist certified in comprehensive practice by
the American Board of Industrial Hygiene.

conduit: Pipe or tube in which smaller pipes, tubes, or electrical conductors are inserted or
are to be inserted.

contract: Written and executed contract between the Department and the Contractor.

contract bonds: Security for the payment of workers and suppliers furnishing materials,
labor, and services and for guaranteeing the Contractor's work performance.

contract item: Bid item.

Contractor: Person or business or its legal representative entering into a contract with the
Department for performance of the work.

culvert: Structure, other than a bridge, that provides an opening under a roadway for
drainage or other purposes.

day: 24 consecutive hours running from midnight to midnight; calendar day.

deduction: Amount of money permanently taken from progress payment and final payment.
Deductions are not retentions under Pub Cont Code § 7107.

Department: Department of Transportation as defined in St & Hwy Code § 20 and
authorized in St & Hwy Code § 90; its authorized representatives.

detour: Temporary route for traffic around a closed road part. A passageway through a job
site is not a detour.

Director: Department's Director.

Disabled Veteran Business Enterprise: Business certified as a DVBE by the Office of
Small Business and DVBE Services, Department of General Services.

divided highway: Highway with separated traveled ways for traffic, generally in opposite
directions.

Engineer: Department's Chief Engineer acting either directly or through properly authorized
agents; the agents acting within the scope of the particular duties delegated to them.

Federal-aid contract: Contract that has a Federal-aid project number on the cover of the
Notice to Bidders and Special Provisions.

fixed costs: Labor, material, or equipment cost directly incurred by the Contractor as a result
of performing or supplying a particular bid item that remains constant regardless of the
item's quantity.

frontage road: Local street or road auxiliary to and located generally on the side of an
arterial highway for service to abutting property and adjacent areas and for control of
access. '

grading plane: Basement material surface on which the lowest layer of subbase, base,
pavement, surfacing, or other specified layer is placed.

highway: Whole right of way or area that is reserved for and secured for use in constructing
the roadway and its appurtenances.

holiday:
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Every Sunday

January 1st, New Year's Day

3rd Monday in January, Birthday of Martin Luther King, Jr.
February 12th, Lincoln's Birthday

3rd Monday in February, Washington's Birthday
March 31st, Cesar Chavez Day

Last Monday in May, Memorial Day

July 4th, Independence Day

. 1st Monday in September, Labor Day

10. 2nd Monday in October, Columbus Day

11. November 11th, Veterans Day

12. 4th Thursday in November, Thanksgiving Day
13. Day after Thanksgiving Day

14. December 25th, Christmas Day

1000 N OVL B W N

If January 1st, February 12th, March 31st, July 4th, November 11th, or December 25th falls
on a Sunday, the Monday following is a holiday. If November 11th falls on a Saturday,
the preceding Friday is a holiday. Interpret "legal holiday" as "holiday."

informal-bid contract: Contract that has "Informal Bid Authorized by Pub Cont Code
§10122" on the cover of the Notice to Bidders and Special Provisions.

Information Handout: Supplemental project information furnished to bidders as a handout.

laboratory: Laboratory authorized by the Departmerit to test materials.

liquidated damages: Amount prescribed in the specifications, pursuant to the authority of
Pub Cont Code § 10226, to be paid to the State or to be deducted for each day's delay in
completing the whole or any specified portion of the work beyond the time allowed in the
specifications.

median: Portion of a divided highway separating the traveled ways for traffic in opposite
directions including inside shoulders.

Notice to Bidders: Document that provides a general work description, bidder and bid
specifications, and the time and location the Department receives bids.

pavement: Uppermost layer of material placed on the traveled way or shoulders. This term
is used interchangeably with surfacing.

plans: Official project plans and Standard Plans, profiles, typical cross sections, working
drawings and supplemental drawings, or reproductions thereof, approved by the
Engineer, which show the location, character, dimensions and details of the work to be
performed. These documents are to be considered as a part of the plans.

In the above definition, the following terms are defined as follows:

Standard Plans: Standard Plans issued by the Department.

project plans: Specific details and dimensions peculiar to the work supplemented by the
Standard Plans insofar as the same may apply.

roadbed: Area between the intersection of the upper surface of the roadway and the side
slopes or curb lines. The roadbed rises in elevation as each increment or layer of
subbase, base, surfacing or pavement is placed. Where the medians are so wide as to
include areas of undisturbed land, a divided highway is considered as including 2
separate roadbeds.

roadway: Highway portion included between the outside lines of sidewalks, or curbs,
slopes, ditches, channels, waterways, and including all the appertaining structures, and
other features necessary to proper drainage and protection.

08-455901 [100%)] 6



shoulder: Roadway portion contiguous with the traveled way for accommodation of stopped
vehicles, for emergency use, and for lateral support of base and surface courses.

special provisions: Specific clauses setting forth conditions or requirements peculiar to the
work and supplementary to these Standard Specifications. The Department's publication
titled "Labor Surcharge And Equipment Rental Rates" is part of the special provisions.

specifications:  Directions, provisions, and requirements contained in these Standard
Specifications, Amendments to the Standard Specifications, and the special provisions.
Where the term "these specifications" or "these Standard Specifications" is used in this
book, it means the provisions set forth in this book.

State: State of California, including its agencies, departments, or divisions, whose conduct
or action is related to the work. ‘

Structure Design: Offices of Structure Design of the Department.

subbase: Layer of specified material of planned thickness between a base and the basement
material.

subgrade: Roadbed portion on which pavement, surfacing, base, subbase, or a layer of any
other material is placed.

substructure: Bridge portions below the bridge seats, tops of piers, haunches of rigid
frames, or below the spring lines of arches. Backwalls and parapets of abutments and
wingwalls of bridges are portions of the substructure.

superstructure: Bridge portion except the bridge substructure.

supplemental project information: Information relevant to the project, specified as
supplemental project information, and made available to bidders.

surfacing: Uppermost layer of material placed on the traveled way, or shoulders. This term
is used interchangeably with pavement.

traffic lane: Portion of a traveled way for the movement of a single line of vehicles.

traveled way: Portion of the roadway for the movement of vehicles, exclusive of shoulders.

total bid: Sum of the item totals as verified by the Department; original contract price.

withhold: Money temporarily or permanently taken from progress payment. Withholds are
not retentions under Pub Cont Code § 7107.

work: All the work specified, indicated, shown or contemplated in the contract to construct
the improvement, including all alterations, amendments, or extensions to it made by
contract change order or other written orders of the Engineer.

1-5 DISTRICTS
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District Composition and Office Addresses
District Counties Location Address Mailing Address
1 Del Norte (DN), Humboldt (Hum), 1656 UNION ST | PO BOX 3700
Lake (Lak), Mendocino (Men) EUREKA, CA EUREKA CA 95502
2 Lassen (Las), Modoc (Mod), Plumas | 1657 RIVERSIDE DR PO BOX 496073
(Plu), Shasta (Sha), Siskiyou (Sis), REDDING, CA REDDING CA 96049-6073
Tehama (Teh), Trinity (Tri)
3 Butte (But), Colusa (Col), El Dorado | 703 B ST PO BOX 911
(ED), Glenn (Gle), Nevada (Nev), MARYSVILLE, CA MARYSVILLE CA 95901
Placer (Pla), Sacramento (Sac),
Sierra (Sie), Sutter (Sut), Yolo (Yol),
Yuba (Yub)
4 Alameda (Ala), Contra Costa (CC), 111 GRAND AVE PO BOX 23660
Marin (Mirn), Napa (Nap), San OAKLAND, CA OAKLAND CA 94623-0660
Francisco (SF), San Mateo (SM),
Santa Clara (SC1), Solano (Sol),
Sonoma (Son)
5 Monterey (Mon), San Benito (SBt), 50 HIGUERA ST 50 HIGUERA ST
San Luis Obispo (SLO), Santa SAN LUIS OBISPO, CA SAN LUIS OBISPO CA 93401-
Barbara (SB), Santa Cruz (SCr) 5415
6 Fresno (Fre), Kern (Ker), Kings 1352 W. OLIVE AVE PO BOX 12616
(Kin), Madera (Mad), Tulare (Tul) FRESNO, CA FRESNO CA 93728-2616
7 Los Angeles (LA), Ventura (Ven) 100 S. MAIN ST 100 S MAIN ST
LOS ANGELES LOS 'ANGELES CA 90012
8 Riverside (Riv), San Bernardino 464 W 4ATH ST 464 W 4TH ST
(SBd) SAN BERNARDINO, CA | SAN BERNARDINO CA
92401-1400
8] Inyo (Iny), Mono (Mno) 500 S MAIN ST 500 SMAIN ST
BISHOP, CA BISHOP CA 93514-3423
10 Alpine (Alp), Amador (Ama), 1976 E CHARTER WAY PO BOX 2048
Calaveras (Cal), Mariposa (Mpa), STOCKTON, CA STOCKTON CA 95201
Merced (Mer), San Joaquin (SJ),
Stanislaus (Sta), Tuolumne (Tuo)
11 Imperial (Imp), San Diego (SD) 4050 TAYLOR ST 4050 TAYLOR ST
SAN DIEGO, CA SAN DIEGO CA 92110-2737
12 Orange (Ora) 3347 MICHELSON DR 3347 MICHELSON DR STE 100
STE 100 IRVINE CA 92612-0661
IRVINE, CA

A project with work in District 1, 2, or 3 is a North Region project. For Districts 1, 2, and 3,
interpret each reference to the district office as the North Region office. The North Region office
address is the District 3 address.

1-6 WEB SITES, ADDRESSES, AND TELEPHONE NUMBERS
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Web Sites, Addresses, and Telephone Numbers

Agency, Department Web Site Address Telephone No.
Unit, or Reference
Bid Document Unit MSC 26
BID DOCUMENT UNIT
DEPARTMENT OF
TRANSPORTATION
1120 N ST RM 200
SACRAMENTO CA 95814-5605
Department www.dot.ca.gov
Department of www.pd.dgs.ca.gov/s | OFFICE OF SMALL BUSINESS AND | (800) 559-5529
General Services, mbus/default.htm DVBE SERVICES (916) 375-4940
Office of Small DEPARTMENT OF GENERAL
Business and DVBE SERVICES
Services 707 3RD ST
WEST SACRAMENTO CA 95605-
2811
Department of www.dir.ca.gov
Industrial Relations: '
Department of 455 GOLDEN GATE AVENUE
Industrial Relations, SAN FRANCISCO, CA 94102
Division of
Apprenticeship
Standards
Division of http://www.dot.ca.gov/ | MAJOR CONSTRUCTION PAYMENT | (916) 227-9013
Accounting, Office | hg/asc/oap/payments/c | AND INFORMATION UNIT
of External ontact.htm#conpetsl OFFICE OF EXTERNAL ACCOUNTS
Accounts Payable PAYABLE
DIVISION OF ACCOUNTING
DEPARTMENT OF
TRANSPORTATION
P.0. BOX 168043
SACRAMENTO, CA 95816-8043
Office Engineer MSC 43
OFFICE ENGINEER
DEPARTMENT OF
TRANSPORTATION
1727 30TH ST
SACRAMENTO CA 95816-7005
Office Engineer— http://www.dot.ca.gov/
Verified Bid Results | hg/esc/oe/awards/bids

um_html/6week_list.ht
ml.

Offices of Structure MSC 9-4/41 (916) 227-0716
Design, Documents DOCUMENTS UNIT OFFICES OF
Unit STRUCTURE DESIGN
DEPARTMENT OF
TRANSPORTATION
1801 30TH ST
SACRAMENTO CA 95816-7006
Publication PUBLICATION UNIT
Distribution Unit DEPARTMENT OF
TRANSPORTATION
1900 ROYAL OAKS DRIVE

SACRAMENTO CA 95815-3800
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Transportation MATERIALS AND ENGINEERING (916) 227-7000
Laboratory TESTING SERVICES AND
GEOTECHNICAL SERVICES
DEPARTMENT OF
TRANSPORTATION

5900 FOLSOM BLVD
SACRAMENTO CA 95819-4612

Department's Pre- http://www.dot.ca.gov/
Qualified Products hqg/esc/approved_prod
List ucts_list

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

SECTION 2 PROPOSAL REQUIREMENTS AND CONDITIONS
(Issued 02-11-10)

Replace Section 2 with:
SECTION 2 BIDDING
2-1.01 GENERAL

Section 2, "Bidding," includes specifications related to bid eligibility and the bidding
process.

2-1.02 BID INELIGIBILITY

A firm that has provided architectural or engineering services to the Department for this
contract before bid submittal for this contract is prohibited from any of the following:

1. Submit a bid
2. Subcontract for a part of the work
3. Supply materials

2-1.03 BID DOCUMENTS
2-1.03A General

Standard Specifications and Standard Plans may be viewed at the Department's Web site and
may be purchased at the Publication Distribution Unit. '

Special provisions, Amendments to the Standard Specifications, and project plans may be
viewed at: ‘

Department's Web site

- District office of the district in which the work is located
Districts 4 and 12 offices
Bid Document Unit

b

Bid books, special provisions, Amendments to the Standard Specifications, and project plans
may be obtained at the Bid Document Unit.
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2-1.03B Supplemental Project Information

Logs of test borings attached to the project plans are supplemental project information. The
Department makes other supplemental information available as specified in the special
provisions.

If an Information Handout is available, you may view it at:

http://www.dot.ca.gov/hg/esc/oe/weekly ads/index.php

If rock cores are available for inspection, you may view them by sending a request to
Coreroom@dot.ca.gov. If other supplemental project information is available for inspection, you
may view it by phoning in a request. Make your request at least 7 days before viewing. Include
in your request:

District-County-Route

Contract number

Viewing date

Contact information, including telephone number.

b

For rock cores, also include the bridge number in your request.
If bridge as-built drawings are available:

1. For a project in District 1 through 6 or 10, you may request them from the Office of
Structure Maintenance and Investigations, fax (916) 227-8357

2. For a project in District 7, 8, 9, 11, or 12, you may request them from the Office of
Structure Maintenance and Investigations, fax (916) 227-8357, and are available at the
Office of Structure Maintenance and Investigations, Los Angeles, CA, telephone (213)
897-0877

As-built drawings may not show existing dimensions and conditions. Where new
construction dimensions are dependent on existing bridge dimensions, verify the field
dimensions and adjust dimensions of the work to fit existing conditions.

2-1.04-2-1.10 RESERVED

2-1.11 JOB SITE AND DOCUMENT EXAMINATION

Examine the job site and bid documents.
Bid submission is your acknowledgment that you have examined the job site and bid
documents and are satisfied with:

General and local conditions to be encountered

Character, quality, and scope of work to be performed

Quantities of materials to be furnished

Character, quality, and quantity of surface and subsurface materials or obstacles
Requirements of the contract

Nk

2-1.12 BID DOCUMENT COMPLETION
2-1.12A General
Complete forms in the Bid book.
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On the Subcontractor List you may either submit each subcontracted bid item number and
corresponding percentage with your bid or fax this information to (916) 227-6282 within 24
hours after bid opening. If you fail to submit this information within the time specified, your bid
1s nonresponsive.

Except for the bid item number and the percentage of each item subcontracted, do not fax
submittals.

2-1.12B Bid Item List and Bid Comparison

Submit a bid based on the work item quantities the Department shows in the Bid Item List.

For a lump sum based bid, the Department compares bids based on the total price.

For a unit price based bid, the Department compares bids based on the sum of the item totals.

For a cost plus time based bid, the Department compares bids based on the sum of the item
totals and the total bid for time. If your bid for time exceeds the number of working days
described in the Notice to Bidders, your bid is nonresponsive.

2-1.12C Subcontractor List

In the Subcontractor List, list each subcontractor to perform work in an amount in excess of
1/2 of 1 percent of the total bid or $10,000, whichever is greater (Pub Cont Code § 4100 et seq.)

The Subcontractor List must show the name, address, and work portions to be performed by
each subcontractor listed. Show work portion by bid item number, description, and percentage
of each bid item subcontracted.

2-1.13 BIDDER'S SECURITY

Submit your bid with one of the following forms of bidder's security equal to at least 10
percent of the bid:

1. Cash

2. Cashier's check

3. Certified check

4. Bidder's bond signed by a surety insurer who is licensed in California

Make checks and bonds payable to the Department of Transportation.
If paying with a bidder's bond, you may use the form in the Bid book. If you do not use the
form in the Bid book, use a form containing the same information.

2-1.14 BID SUBMITTAL
Submit your bid:

1. Under sealed cover
2. Marked as a bid
3. Identifying the contract number and the bid opening date

If an agent other than the authorized corporation officer or a partnership member signs the

bid, file a Power of Attorney with the Department either before opening bids or with the bid.
Otherwise, the bid may be nonresponsive.
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2-1.15 BID WITHDRAWAL

You or an authorized agent may withdraw a bid before the bid opening date and time by
submitting a written bid withdrawal request at the location where the bid was submitted.
Withdrawing a bid does not prevent you from submitting a new bid.

After the bid opening time, you cannot withdraw a bid.

2-1.16 BID OPENING

The Department publicly opens and reads bids at the time and place described in the Notice
to Bidders. The Department invites bidders or their authorized agents to attend.

2-1.17 BID REJECTION
The Department may reject:

1. All bids
2. A nonresponsive bid

2-1.18 BID RELIEF

The Department may grant bid relief under Pub Cont Code § 5100 et seq. Submit any request
for bid relief to the Office Engineer. For Relief of Bid Request form, go to:

http://www.dot.ca.gov/hg/esc/oe/contractor_info/relief.pdf

2-1.19 SUBMITTAL FAILURE HISTORY

The Department considers a bidder's past failure to submit documents required after bid
opening in determining a bidder's responsibility.

2-1.20 BID RIGGING

Section 2-1.20, "Bid Rigging," applies to a Federal-aid contract.

The U.S. Department of Transportation (DOT) provides a toll-free hotline to report bid
rigging activities. Use the hotline to report bid rigging, bidder collusion, and other fraudulent
activities. The hotline number is (800) 424-9071. The service is available Monday through
Friday between 11:00 a.m. and 8:00 p.m. and is confidential and anonymous. The hotline is part
of the DOT's effort to identify and investigate highway construction contract fraud and abuse and
1s operated under the direction of the DOT Inspector General.

AAAANAAAANAAAANAAAANAAAAAAANANANAANAANAAANAANNNANAN

SECTION 3 AWARD AND EXECUTION OF CONTRACT
(Issued 03-11-10)
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Replace Section 3 with:
SECTION 3 CONTRACT AWARD AND EXECUTION
3-1.01 SCOPE

Section 3, "Contract Award and Execution," includes specifications related to contract award
and execution.

3-1.02 CONTRACT AWARD

Submit any bid protest to the Office Engineer.
If the Department awards the contract, the award is made to the lowest responsible bidder
within the number of days shown in the following table:

Contract Award Period

Days Project Estimated Cost shown in the
Notice to Bidders
30 < $200 million
60 > $200 million

The Department may extend the specified award period if the bidder agrees.

3-1.03 CONTRACT BONDS (PUB CONT CODE §§ 10221 AND 10222)
The successful bidder must furnish 2 bonds:

1. Payment bond to secure the claim payments of laborers, workers, mechanics, or
materialmen providing goods, labor, or services under the contract. This bond must be
equal to at least 100 percent of the total bid.

2. Performance bond to guarantee the faithful performance of the contract. This bond must
be equal to at least 50 percent of the total bid.

The Department furnishes the successful bidder with bond forms.

3-1.04 CONTRACTOR LICENSE
For a Federal-aid contract, the Contractor must be properly licensed as a contractor (Pub

Cont Code § 10164) from contract award through contract acceptance.
For a non-Federal-aid contract:

1. The Contractor must be properly licensed as a contractor from bid opening through
contract acceptance (Bus & Prof Code § 7028.15)

2. Joint venture bidders must obtain a joint venture license before contract award (Bus &
Prof Code § 7029.1)

3-1.05 INSURANCE POLICIES
The successful bidder must submit:

1. Copy of its commercial general liability policy and its excess policy or binder until such
time as a policy is available, including the declarations page, applicable endorsements,
riders, and other modifications in effect at the time of contract execution. Standard ISO
form No. CG 0001 or similar exclusions are allowed if not inconsistent with Section 7-
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1.12, "Indemnification and Insurance." Allowance of additional exclusions is at the
discretion of the Department.

Certificate of insurance showing all other required coverages. Certificates of insurance,
as evidence of required insurance for the auto liability and any other required policy,
shall set forth deductible amounts applicable to each policy and all exclusions that are
added by endorsement to each policy. The evidence of insurance shall provide that no
cancellation, lapse, or reduction of coverage will occur without 10 days prior written
notice to the Department.

A declaration under the penalty of perjury by a CPA certifying the accountant has applied
GAAP guidelines confirming the successful bidder has sufficient funds and resources to
cover any self-insured retentions if the self-insured retention is $50,000 or higher. '

If the successful bidder uses any form of self-insurance for workers compensation in lieu of
an insurance policy, it shall submit a certificate of consent to self-insure under Labor Code §

3700.

3-1.06 RESERVED

3-1.07 PAYEE DATA RECORD
Complete and sign the Payee Data Record form included in the contract documents.

3-1.08 RESERVED

3-1.09 CONTRACT EXECUTION

The successful bidder must sign the contract.
Deliver to the Office Engineer:

Signed Contract form

1
2. Contract bonds

3.

4. Payee data record

Documents identified in Section 3-1.05, "Insurance Policies"

For a non-informal-bid contract, the Office Engineer must receive these documents before
the 10th business day after the bidder receives the contract.

For an informal-bid contract, the Office Engineer must receive these documents before the
5th business day after the bidder receives the contract.

The bidder's security may be forfeited for failure to execute the contract (Pub Cont Code §§
10181 and 10182).

The following is a copy of the Contract form:
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STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION
CONTRACT
DES-OE-0103A (REV 03/2010)

aftrans

STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION
CONTRACT NO.

This contract is entered into between the State of California’s Department of Transportation and
the Contractor named below:

CONTRACTOR'S NAME
The parties agree to comply with the terms of the following exhibits that are by this reference
made a part of this contract.

Exhibit A - Bid book dated
Exhibit B - Notice to Bidders and Special Provisions dated

Exhibit C - Project Plans approved
Exhibit D - Standard Specifications dated
Exhibit E - Standard Plans dated

Exhibit F - Addenda

Exhibits A, B, C, and F are those exhibits identified with the same confract number as this contract.

This contract has been executed by the following parties:

CONTRACTOR
CONTRACTORS NAME (F ofher than an indvidual, state whether a comporation, p io, efc.)
pv (Authorized Signature) DATE SIGNED (Do rof fype)
PRINTED NAME AND TITLE OF PERSON SIGNING
FEDERAL EMPLOYER IDENTIFICATION NUMBER LICENSE NUMBER

DEPARTMENT OF TRANSPORTATION

BY (Authorzed Signature) DATE SIGNED (Do nof type)

PRINTED NAME AND TITLE OF PERSON SIGNING

This contract has been certified as complying with the State Contract Act:
BY (Authorized Signature) DATE SIGNED (Do not type)

PRINTED NAME AND TITLE OF PERSON SIGNING

ADA Notice For individuals with sensory disabiliies, this d: ni is available in formats. For information call (316) 654-6410 or TDD
(916) 654-3880 or wiite Reconds and Forms Management, 1120 N Siree!, MS-89, Sacramento, CA 95814,

3-1.10 BIDDERS' SECURITIES

The Department keeps the securities of the 1st, 2nd, and 3rd lowest responsible bidders until
the contract has been executed. The other bidders' securities, other than bidders' bonds, are
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returned upon determination of the 1st, 2nd, and 3rd apparent lowest bidders, and their bidders'
bonds are of no further effect.

AAANAANANAAANAAAAAANAAAAAAAAAAANAAAANAAANAANAANANAAN

SECTION 4 SCOPE OF WORK
(Issued 07-01-08)

Add to Section 4-1.01:
Nothing in the specifications voids the Contractor's public safety responsibilities.

Add:
4-1.015 PROJECT DESCRIPTION

Construct the work described in the special provisions and on project plans and by the bid
items. The special provisions, project plans, and bid item descriptions set forth the specifications
that apply.

Add:
4-1.035 VALUE ENGINEERING
4-1.035A General
Reserved

4-1.035B Value Engineering Change Proposal
You may submit a VECP to reduce any of the following:

1. Total cost of construction
2. Construction activity duration
3. Traffic congestion

Before preparing a VECP, meet with the Engineer to discuss:

Proposal concept

Permit issues

Impact on other projects

Project impacts, including traffic, schedule, and later stages
Peer reviews

Overall proposal merits

Review times required by the Department and other agencies

NounkwLbe=

The VECP must not impair the project's essential functions or characteristics, such as:

1. Service life
2. Operation economy
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3. Maintenance ease
4. Desired appearance
5. Design and safety

The VECP must include:

1. Description of the contract specifications and drawing details for performing the work
and the proposed changes.

2. Itemization of contract specifications and drawing details that would be changed.

3. Detailed cost estimate for performing the work under the existing contract and under the
proposed change. Determine the estimates under Section 9-1.03, "Force Account
Payment."

4. Deadline for the Engineer to decide on the changes.

5. Bid items affected and resulting quantity changes.

The Department is not required to consider.a VECP. If a VECP is similar to a change in the
plans-or specifications being considered by the Department at the time the proposal is submitted
or if the proposal is based on or similar to drawings or specifications adopted by the Department
before Contract award, the Department does not accept the VECP and may make these changes
without VECP payments.

Until the Department approves a change order incorporating the VECP or parts of it,
continue to perform the work under the contract. If the Department does not approve a change
order before the deadline stated in the VECP or other date you subsequently stated in writing, the
VECP is rejected. The Department does not adjust time or payment for a rejected VECP.

The Department decides whether to accept a VECP and the estimated net construction-cost
savings from adopting the VECP or parts of it.

The Department may require you to accept a share of the investigation cost as a condition of
reviewing a VECP. After written acceptance, the Department considers the VECP and deducts
the agreed cost.

If the Department accepts the VECP or parts of it, the Department issues a change order that:

1. Incorporates changes in the contract necessary to implement the VECP or the parts
adopted

2. Includes the Department's acceptance conditions

3. States the estimated net construction-cost savings resulting from the VECP

4. Obligates the Department to pay you 50 percent of the estimated net savings

In determining the estimated net construction-cost savings, the Department excludes your
VECP preparation cost and the Department's VECP investigation cost, including parts paid by
you.

If a VECP providing for a reduction in working days is accepted by the Department, 50
percent of the reduction is deducted from contract time.

If a VECP providing for a reduction in traffic congestion or avoiding traffic congestion is
accepted by the Department, the Department pays 60 percent of the estimated net savings in
construction costs attributable to the VECP. Submit detailed traffic handling- comparisons
between the existing contract and the proposed change, including estimates of the traffic volumes
and congestion.

The Department may apply an accepted VECP for general use on other contracts.
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If an accepted VECP is adopted for general use, the Department pays only the contractor who
first submitted the VECP and only to the contracts awarded to that contractor before the
submission of the accepted VECP.

If the Department does not adopt a general-use VECP, an identical or similar submitted
proposal is eligible for acceptance.

4-1.035C Value Analysis Workshop

Section 4-1.035C, "Value Analysis Workshop," applies to a non-building-work contract with
a total bid of over $5 million.

You may request a value analysis workshop by submitting a request after contract approval.

The Department offers a value analysis workshop to:

1. Identify value enhancing opportunities

2. Consider changes to the contract that will reduce the total cost of construction,
construction activity duration, or traffic congestion without impairing the essential
functions specified for a VECP in Section 4-1.035B, "Value Engineering Change
Proposal.”

If the request is authorized, you and the Engineer:

1. Schedule a value analysis workshop
2. Select a facilitator and workshop site
3. Agree to other workshop administrative details

The workshop must be conducted under the methods described in the Department's Value
Analysis Team Guide available at:

http://www.dot.ca.gov/hg/oppd/value/

The facilitator must be a certified value specialist as recognized by the Society of American
Value Engineers.

The Department reimburses you for 1/2 of the workshop cost. The workshop cost is the sum
of the workshop-facilitator cost and the workshop-site cost. The Department determines the
workshop cost based on the facilitator and workshop-site invoice prices minus any available or
offered discounts. The Department does not pay you for any other associated costs.

AANAAAAAAAAANAAAAAANNANAAANAAAAAAAAANAAAAANAAANA

SECTION 5 CONTROL OF WORK
(Issued 03-11-10)

Add:
5-1.005 GENERAL

Failure to comply with any specification part is a waiver of your right to an adjustment of
time and payment related to that part.
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After contract approval, submit documents and direct questions to the Engineer. Orders,
approvals, and requests to the Contractor are by the Engineer.
The Engineer furnishes the following in writing:

1. Approvals
2. Notifications
3. Orders

The Contractor must furnish the following in writing:

1. Assignments

2. Notifications

3. Proposals

4. Requests, sequentially numbered
5. Subcontracts

6. Test results

The Department rejects a form if it has any error or any omission.

Convert foreign langnage documents to English.

Use contract administration forms available at the Department's Web site.

If the last day for submitting a document falls on a Saturday or holiday, it may be submitted
on the next business day with the same effect as if it had been submitted on the day specified.

Add to 5-1.01:
Failure to enforce a contract provision does not waive enforcement of any contract provision.

Add:
5-1.012 PARTNERING
5-1.012A General

The Department strives to work cooperatively with all contractors; partnering is our way of
doing business. The Department encourages project partnering among the project team, made up
of significant contributors from the Department and the Contractor, and their invited
stakeholders.

For a project with a total bid greater than $1 million, professionally facilitated project
partnering is encouraged. ‘

For a project with a total bid greater than $10 million, professionally facilitated project
partnering is required.

In implementing project partnering, you and the Engineer manage the contract by:

Using early and regular communication with involved parties

Establishing and maintaining a relationship of shared trust, equity, and commitment
Identifying, quantifying, and supporting attainment of mutual goals

Developing strategies for using risk management concepts

Implementing timely communication and decision making

Resolving potential problems at the lowest possible level to avoid negative impacts

SAISARF o A
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Holding periodic partnering meetings and workshops as appropriate to maintain
partnering relationships and benefits throughout the life of the project

Establishing periodic joint evaluations of the partnering process and attainment of mutual
goals

Partnering does not void any contract part.

The Department's "Field Guide to Partnering on Caltrans Construction Projects” current at
the time of bid is available to the project team as reference. This guide provides structure,
context, and clarity to the partnering process requirements. This guide is available at the
Department's Partnering Program website:

http://www.dot.ca.gov/hg/construc/partnering. html

In implementing project partnering, the project team must:

1.

4.
5.

Create a partnering charter that includes:

1.1. Mutual goals, including core project goals and may also include project-specific
goals and mutually supported individual goals.

1.2. Partnering maintenance and close-out plan.

1.3. Dispute resolution plan that includes a dispute resolution ladder and may also
include use of facilitated dispute resolution sessions.

1.4. Team commitment statement and signatures.

Participate in monthly partnering evaluation surveys to measure progress on mutual goals
and may also measure short-term key issues as they arise.

. Evaluate the partnering facilitator on Forms CEM-5501 and CEM-5502. The Engineer

provides the evaluation forms to the project team and collects the results. The
Department makes evaluation results available upon request. Facilitator evaluations must
be completed:

3.1. At the end of the initial partnering workshop on Form CEM-5501.
3.2. At the end of the project close-out partnering workshop on Form CEM-5502.

Conduct a project close-out partnering workshop.
Document lessons learned before contract acceptance.

5-1.012B Partnering Facilitator, Workshops, and Monthly Evaluation Surveys

The Engineer sends you a written invitation to enter into a partnering relationship after
contract approval. Respond within 15 days to accept the invitation and request the initial and
additional partnering workshops. After the Engineer receives the request, you and the Engineer
cooperatively:

1.

2.
3.

Select a partnering facilitator that offers the service of a monthly partnering evaluation
survey with a 5-point rating and agrees to follow the Department's "Partnering Facilitator
Standards and Expectations" available at the Department's Partnering Program website
Schedule initial partnering workshop

Determine initial workshop site and duration
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4. Agree to other workshop administrative details

Additional partnering workshops and sessions are encouraged throughout the life of the
project as determined necessary by you and the Engineer, recommended quarterly.

5-1.012C Training in Partnering Skills Development

For a project with a total bid of $25 million or greater, training in partnering skills
development is required.

For a project with a total bid between $10 million and $25 million, training in partnering
skills is optional.

You and the Engineer cooperatively schedule the training session and select a professional
trainer, training site, and 1 to 4 topics from the following list to be covered in the training:

Active Listening

Building Teams

Change Management
Communication

Conflict Resolution

Cultural Diversity

Dealing with Difficult People
Decision Making

. Effective Escalation Ladders
10. Emotional Intelligence

11. Empathy

12. Ethics

13. Facilitation Skills

14. Leadership

15. Partnering Process and Concepts
16. Project Management

17. Project Organization

18. Problem Solving

19. Running Effective Meetings
20. Time Management

21. Win-Win Negotiation

A R Aol

Before the initial partnering workshop, the trainer conducts a 1-day training session in
partnering skills development for the Contractor's and the Engineer's representatives. This
training session must be a separate session from the initial partnering workshop and must be
conducted locally. The training session must be consistent with the partnering principles under
the Department's "Field Guide to Partnering on Caltrans Construction Projects."

Send at least 2 representatives to the training session. One of these must be your assigned
representative as specified in Section 5-1.06, "Superintendence," of the Standard Specifications.

5-1.012D Payment
The Department pays you for:

1. 1/2 of partnering workshops and sessions based on facilitator and workshop site cost
2. 1/2 of monthly partnering evaluation survey service cost
3. Partnering skills development trainer and training site cost
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The Department determines the costs based on invoice prices minus any available or offered
discounts. The Department does not pay markups on these costs.

The Department does not pay for wages, travel expenses, or other costs associated with the
partnering workshops and sessions, monthly partnering evaluation surveys, and training in
partnering skills development.

Add:
5-1.015 RECORDS
5-1.015A General
Reserved

5-1.015B Record Retention
Retain project records from bid preparation through:

1. Final payment
2. Resolution of claims, if any

For at least 3 years after the later of these, retain cost records, including records of:

Bid preparation

Overhead

Payrolls

Payments to suppliers and subcontractors
Cost accounting

LAl S e

Maintain the records in an organized way in the original format, electronic and hard copy,
conducive to professional review and audit.

5-1.015C Record Inspection, Copying, and Auditing

Make your records available for inspection, copying, and auditing by State representatives
for the same time frame specified under Section 5-1.015B, "Record Retention." The records of
subcontractors and suppliers must be made available for inspection, copying, and auditing by
State representatives for the same period. Before contract acceptance, the State representative
notifies the Contractor, subcontractor, or supplier 5 business days before inspection, copying, or
auditing.

If an audit is to start more than 30 days after contract acceptance, the State representative
notifies the Contractor, subcontractor, or supplier when the audit is to start.

5-1.015D Cost Accounting Records

Maintain cost accounting records for the project distinguishing between the following work
cost categories:

Contract item work
Work character changes
Force account work
Extra work

el S
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5. Work performed under protests and claim notifications
6. Overhead
7. Subcontractors, suppliers, owner-operators, and professional services

Cost accounting records must include:

Final cost code lists and definitions

Itemization of the materials used and corresponding vendor's invoice copies
Direct cost of labor

Equipment rental charges

Workers' certified payrolls

Equipment:

AN o

6.1. Size

6.2. Type

6.3. Identification number
6.4. Hours operated

5-1.015E Extra Work Bills

Maintain separate records for force account costs.

Within 7 days after performing the work, submit extra work bills using the Department's
Internet extra work billing system.

The Contractor submitting and the Engineer approving an extra work bill using the Internet
force account work billing system is the same as each party signing the report.

The Department provides billing system:

1. Training within 30 days of your written request
2. Accounts and user identification to your assigned representatives after a representative
has received training

Each representative must maintain a unique password.

Replace Section 5-1.02A with:
5-1.02A Excavation Safety Plans

The Construction Safety Orders of the Division of Occupational Safety and Health shall
apply to all excavations. For all excavations 1.5 m or more in depth, the Contractor shall submit
to the Engineer a detailed plan showing the design and details of the protective systems to be
provided for worker protection from the hazard of caving ground during excavation. The
detailed plan shall include any tabulated data and any design calculations used in the preparation
of the plan. Excavation shall not begin until the detailed plan has been reviewed and approved
by the Engineer.

Detailed plans of protective systems for which the Construction Safety Orders require design
by a registered professional engineer shall be prepared and signed by an engineer who is
registered as a Civil Engineer in the State of California, and shall include the soil classification,
soil properties, soil design calculations that demonstrate adequate stability of the protective
system, and any other design calculations used in the preparation of the plan.
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No plan shall allow the use of a protective system less effective than that required by the
Construction Safety Orders.

If the detailed plan includes designs of protective systems developed only from the allowable
configurations and slopes, or Appendices, contained in the Construction Safety Orders, the plan
shall be submitted at least 5 days before the Contractor intends to begin excavation. If the
detailed plan includes designs of protective systems developed from tabulated data, or designs
for which design by a registered professional engineer is required, the plan shall be submitted at
least 3 weeks before the Contractor intends to begin excavation.

Attention is directed to Section 7-1.01E, "Trench Safety."

Replace Section 5-1.04 with:
5-1.04 CONTRACT COMPONENTS

A component in one contract part applies as if appearing in each. The parts are
complementary and describe and provide for a complete work.
If a discrepancy exists:

1. The governing ranking of contract parts in descending order is:

1.1. Special provisions

1.2. Project plans

1.3. Revised Standard Plans

1.4. Standard Plans

1.5. Amendments to the Standard Specifications
1.6. Standard Specifications

1.7. Supplemental project information

Written numbers and notes on a drawing govern over graphics

A detail drawing governs over a general drawing

A detail specification governs over a general specification

A specification in a section governs over a specification referenced by that section

Nk we

If a discrepancy is found or confusion arises, request correction or clarification.

Add:
5-1.055 SUBCONTRACTING
5-1.055A General

No subcontract releases you from the contract or relieves you of your responsibility for a
subcontractor's work.

If you violate Pub Cont Code § 4100 et seq., the Department may exercise the remedies
provided under Pub Cont Code § 4110. The Department may refer the violation to the
Contractors State License Board as provided under Pub Cont Code § 411 1.

Perform work equaling at least 30 percent of the value of the original total bid with your
employees and with equipment owned or rented by you, with or without operators.

Each subcontract must comply with the contract.

Each subcontractor must have an active and valid State contractor's license with a
classification appropriate for the work to be performed (Bus & Prof Code, § 7000 et seq.).
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Before subcontracted work starts, submit a Subcontracting Request form.

Do not use a debarred contractor; a current list of debarred contractors is available at the
Department of Industrial Relations' Web site.

Upon request, immediately remove and not again use a subcontractor who fails to prosecute

\
|
Submit copies of subcontracts upon request.
the work satisfactorily.

Replace Section 5-1.07 with:
5-1.07 LINES AND GRADES

|

The Engineer places stakes and marks under Chapter 12, "Construction Surveys," of the |

Department's Surveys Manual.
Submit your request for Department-furnished stakes:

1. On a Request for Construction Stakes form. Ensure:

1.1. Requested staking area is ready for stakes
1.2. You use the stakes in a reasonable time

2. A reasonable time before starting an activity using the stakes

Establish priorities for stakes and note priorities on the request.
Preserve stakes and marks placed by the Engineer. If the stakes or marks are destroyed, the
Engineer replaces them at the Engineer's earliest convenience and deducts the cost.

Replace Section 5-1.116 with:
5-1.116 DIFFERING SITE CONDITIONS (23 CFR 635.109)
5-1.116A Contractor's Notification
Promptly notify the Engineer if you find either of the following:

1. Physical conditions differing materially from either of the following:

1.1. Contract documents
1.2. Job site examination

2. Physical conditions of an unusual nature, differing materially from those ordinarily -
encountered and generally recognized as inherent in the work provided for in the contract

Include details explaining the information you relied on and the material differences you
discovered.

If you fail to notify the Engineer promptly, you waive the differing site condition claim for
the period between your discovery of the differing site condition and your notification to the
Engineer.

If you disturb the site after discovery and before the Engineer's investigation, you waive the
differing site condition claim.
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5-1.116B Engineer's Investigation and Decision

Upon your notification, the Engineer investigates job site conditions and:

1. Notifies you whether to resume affected work
2. Decides whether the condition differs materially and is cause for an adjustment of time,
payment, or both

5-1.116C Protests
You may protest the Engineer's decision by:

1. Submitting an Initial Notice of Potential Claim within 5 business days after receipt of the
Engineer's notification
2. Complying with claim procedures

The Initial Notice of Potential Claim must detail the differences in your position from the -
Engineer's determination and support your position with additional information, including
additional geotechnical data. Attach to the Initial Notice of Potential Claim a certification stating
that you complied with Section 2-1.11, "Job Site and Document Examination."

Promptly submit supplementary information when obtained.

Replace Section 5-1.14 with:
5-1.14 COST REDUCTION INCENTIVE
Comply with Section 4-1.035B, "Value Engineering Change Proposal.”

Add:
5-1.15 DISPUTE RESOLUTION
5-1.15A General

Section 5-1.15, "Dispute Resolution," applies to a contract with 100 or more working days.

In the Dispute Resolution Advisor Agreement and in the Dispute Review Board Agreement,
interpret a reference to the special provisions as a reference to the Amendments to the Standard
Specifications. In the Dispute Review Board Agreement, replace "Proposal and Contract”" with
"Bid book." Where the section title does not match the section number for a reference, refer to
the referenced title.

5-1.15B Dispute Resolution Advisor

Section 5-1.15B, "Dispute Resolution Advisor," applies to a contract from $3 million to $10
million.

A dispute resolution advisor, hereinafter referred to as "DRA", is chosen by the Department
and the Contractor to assist in the resolution of disputes. The DRA is a part of the contract
administrative claims process as specified in the provisions in Section 9-1.04, "Notice of
Potential Claim," and Section 9-1.07B, "Final Payment and Claims," of the Standard
Specifications. The DRA shall not serve as a substitute for filing a protest or a notice of
potential claim.

The DRA shall be established by the Department and the Contractor within 30 days of
contract approval.
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The Department and the Contractor shall each propose 3 potential DRA candidates. Each
potential candidate shall provide the Department and the Contractor with their disclosure
statement. The disclosure statement shall include a resume of the potential candidate's
experience and a declaration statement describing past, present, anticipated, and planned
relationships with all parties involved in this contract.

The Department and the Contractor shall select one of the 6 nominees to be the DRA. If the
Department and the Contractor cannot agree on one candidate, the Department and the
Contractor shall each choose one of the 3 nominated by the other. The final selection of the
DRA will be decided by a coin toss between the two candidates.

The Department and the Contractor shall complete and adhere to the Dispute Resolutmn
Advisor Agreement. No DRA meeting shall take place until the Dispute Resolution Advisor
Agreement has been signed by all parties, unless all parties agree to sign it at the first meeting.

If DRA needs outside technical services, technical services shall be preapproved by both the
Department and the Contractor.

DRA recommendations are nonbinding.

The Contractor shall not use the DRA for disputes between subcontractors or suppliers that
have no grounds for a lawsuit against the Department.

DRA replacement is selected in the same manner as the original selection. The appointment
of a replacement DRA will begin promptly upon determination of the need for replacement. The
Dispute Resolution Advisor Agreement shall be amended to reflect the change of the DRA.

Failure of the Contractor to participate in selecting DRA will result in the withhold of 25
percent of the estimated value of all work performed during each estimate period that the
Contractor fails to comply. DRA withholds will be released for payment on the next monthly
progress payment following the date that the Contractor has provided assistance in choosing the
DRA and no interest will be due the Contractor.

The State and the Contractor shall bear the costs and expenses of the DRA equally.

The DRA shall be compensated at an agreed rate of $1,500 per day for time spent per
meeting either at the start of the project or for a dispute. A member serving on more than one
State DRA or Dispute Review Board, regardless the number of meetings per day shall not be
paid more than the agreed rate per day. The agreed rate shall be considered full compensation
for on-site time, travel expenses, transportation, lodging, time for travel, and incidentals for each
day or portion thereof that the DRA is at an authorized DRA meeting.

No additional compensation will be made for time spent by the DRA to review and research
activities outside the official DRA meetings unless that time, such as time spent evaluating and
preparing recommendations on specific issues presented to the DRA, has been specifically
agreed to in advance by the State and Contractor. Time away from the project that has been
specifically agreed to in advance by the Department and the Contractor will be compensated at
an agreed rate of $150 per hour. The agreed amount of $150 per hour shall include all
incidentals including expenses for telephone, fax, and computer services.

The State will provide conference facilities for DRA meetings at no cost to the Contractor.

The Contractor shall make direct payments to the DRA for participation in authorized
meetings and approved hourly rate charges from invoices submitted.

The State will reimburse the Contractor for the State's share of the costs.

There will be no markups applied to expenses associated with the DRA, either by the DRA
or by the Contractor when requesting payment of the State's share of DRA expenses. Regardless
of the DRA recommendation, neither party will be entitled to reimbursement of DRA costs from
the other party.

The Contractor shall submit extra work bills and include invoices with original supporting
documents for reimbursement of the State's share.
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The cost of technical services will be borne equally by the State and Contractor. There will
be no markups for these costs.

A copy of the "Dispute Resolution Advisor Agreement" to be executed by the Contractor,
State and the DRA is as follows:

Form CEM 6206 Rev (04-06-07)

DISPUTE RESOLUTION ADVISOR AGREEMENT

(Contract Identification)

Contract No.

THIS DISPUTE RESOLUTION ADVISOR AGREEMENT, hereinafter called
"AGREEMENT", made and entered into this day of
between the State of California, acting through the California Department of Transportatlon and
the Director of Transportation, hereinafter called the "STATE,"
hereinafter called the "CONTRACTOR," and , the Dispute
Resolution Advisor, hereinafter called the "DRA." .

WITNESSETH, that

WHEREAS, the STATE and the CONTRACTOR, hereinafter called the "parties," are now
engaged in the construction on the State Highway project referenced above; and

WHEREAS, the special provisions for the above referenced contract provides for the
establishment and operation of the DRA to assist in resolving disputes; and

WHEREAS, the DRA is composed of one person, chosen by the CONTRACTOR and the
STATE;

NOW THEREFORE, in consideration of the terms, conditions, covenants, and performance
contained herein, or attached and incorporated and made a part hereof, the STATE, the
CONTRACTOR, and the DRA hereto agree as follows:

SECTION I DESCRIPTION OF WORK

To assist in the timely resolution of disputes between the parties, the contract provides for the
establishment and the operation of the DRA. The DRA is to fairly and impartially consider
disputes placed before it and provide recommendations for resolution of these disputes to the
parties. The DRA shall provide recommendations based on the facts related to the dispute, the
contract and applicable laws and regulations. The DRA shall perform the services necessary to
participate in the DRA's actions as designated in Section III, Scope of Work.

SECTION I DRA QUALIFICATIONS

DRA shall be knowledgeable in the type of construction and contract documents anticipated
by the contract and shall have completed training through the Dispute Review Board Foundation.
In addition, it is desirable for the DRA to have served on several State Dispute Review Boards
(DRB).
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No DRA shall have prior direct involvement in this contract. No DRA shall have a financial
interest in this contract or parties thereto, including but not limited to the CONTRACTOR,
subcontractors, suppliers, consultants, and legal and business services, within a period 6 months
prior to award and during this contract. Exceptions to above are compensation for services on
this or other DRAs and DRBs or retirement payments or pensions received from a party that are
not tied to, dependent on or affected by the net worth of the party.

DRA shall fully disclose all direct or indirect professional or personal relationships with all
key members of the contract.

SECTION III SCOPE OF WORK
The Scope of Work of the DRA includes, but is not limited to, the following:

A. PROCEDURES

The DRA shall meet with the parties at the start of the project to establish procedures that
will govern the conduct of its business and reporting procedures in conformance with the
requirements of the contract and the terms of this AGREEMENT. The DRA established
procedures shall only be implemented upon approval by the parties. Subsequent meetings shall
be held only to hear disputes between the parties.

The DRA shall not meet with, or discuss contract issues with individual parties.

State shall provide the DRA with the contract and all written correspondence regarding the
dispute between the parties and, if available, the Contractor's supplemental notice of potential
claim, and the Engineer's response to the supplemental notice of potential claim.

The parties shall not call the DRA who served on this contract as a witness in arbitration
proceedings, which may arise from this contract.

The DRA shall have no claim against the STATE or the CONTRACTOR, or both, from
claimed harm arising out of the parties' evaluations of the DRA's opinions.

B. DISPUTE MEETING

The term "dispute meeting" as used in this subsection shall refer to both the informal and
traditional dispute meeting processes, unless otherwise noted.

If the CONTRACTOR requests a dispute meeting with the DRA the Contractor must
simultaneously notify the STATE. Upon being notified of the need for a dispute meeting, the
DRA shall review and consider the dispute. The DRA shall determine the time and location of
the dispute meeting with due consideration for the needs and preferences of the parties, while
recognizing the importance of a speedy resolution to the dispute.

Dispute meetings shall be conducted at any location that would be convenient and provide
required facilities and access to necessary documentation.

Only the STATE's Resident Engineer or Area Construction Engineer and the
CONTRACTOR's or subcontractor's, if the dispute involves a subcontractor, Superintendent or
Project Manager may present information at a dispute meeting. There shall be no participation
of persons who are not directly involved in the contract or who do not have direct knowledge of
the dispute. The exception to this is technical services, as described below:

The DRA, with approval of the parties, may obtain technical services necessary to
adequately review the disputes presented, including audit, geotechnical, schedule analysis
and other services. The parties' technical staff may supply those services as appropriate.
The cost of technical services, as agreed to by the parties, shall be borme equally by the
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two parties as specified in an approved contract change order. The CONTRACTOR shall
not be entitled to markups for the payments made for these services.

At the dispute meeting the DRA may ask questions, seek clarification, and request further
clarification of data presented by either of the parties as may be necessary to assist in making a
fully informed recommendation. However, the DRA shall refrain from expressing opinions on
the merits of statements on matters under dispute during the parties' presentations. Each party
will be given ample time to fully present its position, make rebuttals, provide relevant
documents, and respond to DRA questions and requests.

There shall be no testimony under oath or cross-examination, during DRA dispute meetings.
There shall be no reporting of the procedures by a shorthand reporter or by electronic means.
Documents and verbal statements shall be received by the DRA in conformance with the rules
and regulations established at the first meeting between the DRA and parties. These established
rules and regulations need not comply with prescribed legal laws of evidence. '

Failure to attend a dispute meeting by either of the parties shall be conclusively considered
by the DRA as indication that the non-attending party considers all written documents and
correspondence submitted as their entire and complete argument. The claimant shall discuss the
dispute, followed by the other party. Each party shall then be allowed one or more rebuttals at
the meeting until all aspects of the dispute are thoroughly covered.

1. TRADITIONAL DISPUTE MEETING:
The following procedure shall be used for the traditional dispute meeting:

a. Within 5 days, after receiving the STATE's written response to the CONTRACTOR's
supplemental notice of potential claim, the CONTRACTOR shall refer the dispute to
the DRA, if the CONTRACTOR wishes to further pursue the dispute. The
CONTRACTOR shall make the referral in writing to the DRA, simultaneously copied
to the STATE. The written dispute referral shall describe the disputed matter in
individual discrete segments, so that it will be clear to both parties and the DRA what
discrete elements of the dispute have been resolved, and which remain unresolved,
and shall include an estimate of the cost of the affected work and impacts, if any, on
project completion.

b. The parties shall each be afforded an opportunity to be present and to be heard by the
DRA, and to offer evidence. Either party furnishing written evidence or
documentation to the DRA must furnish copies of such information to the other party
a minimum of 10 days prior to the date the DRA is scheduled to convene the meeting
for the dispute. Either party shall produce such additional evidence as the DRA may
deem necessary to reach an understanding and a determination of the dispute. The
party furnishing additional evidence shall furnish copies of such additional evidence
to the other party at the same time the evidence is provided to the DRA. The DRA
shall not consider evidence not furnished in conformance with the terms specified
herein.

c. Upon receipt by the DRA of a written referral of a dispute, the DRA shall convene to
review and consider the dispute. The dispute meeting shall be held no later than 25
days after receipt of the written referral unless otherwise agreed to by all parties.

d. The DRA shall furnish a written report to both parties. The DRA may request
clarifying information of either party within 5 days after the DRA dispute meeting.
Requested information shall be submitted to the DRA within 5 days of the DRA
request. The DRA shall complete its report and submit it to the parties within 10 days
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of the DRA dispute meeting, except that time extensions may be granted at the
request of the DRA with the written concurrence of both parties. The report shall
summarize the facts considered, the contract language, law or regulation viewed by
the DRA as pertinent to the dispute, and the DRA's interpretation and philosophy in
arriving at its conclusions and recommendations and, if appropriate, recommends
guidelines for determining compensation. The DRA's written opinion shall stand on
its own, without attachments or appendices. ,
Within 10 days after receiving the DRA's report, both partles shall respond to the
DRA in writing signifying that the dispute is either resolved or remains unresolved.
Failure to provide the written response within the time specified, or a written rejection
of the DRA's recommendation or response to a request for reconsideration presented
in the report by either party, shall conclusively indicate that the party(s) failing to
respond accepts the DRA recommendation. Immediately after responses have been
received from both parties, the DRA shall provide copies of both responses to the
parties simultaneously. Either party may request clarification of elements of the
DRA's report from the DRA prior to responding to the report. The DRA shall
consider any clarification request only if submitted within 5 days of receipt of the
DRA's report, and if submitted simultaneously in writing to both the DRA and the
other party. Each party may submit only one request for clarification for any
individual DRA report. The DRA shall respond, in writing, to requests for
clarification within 5 days of receipt of such requests.

Either party may seek a reconsideration of the DRA's recommendation. The DRA
shall only grant reconsideration based upon submission of new evidence and if the
request is submitted within the 10 day time limit specified for response to the DRA's
written report. Each party may submit only one request for reconsideration regarding
an individual DRA recommendation.

If the parties are able to settle their dispute with the aid of the DRA's report, the
STATE and CONTRACTOR shall promptly accept and implement the settlement of
the parties. If the parties cannot agree on compensation within 30 days of the
acceptance by both parties of the settlement, either party may request the DRA to
make a recommendation regarding compensation.

2. INFORMAL DISPUTE MEETING

An informal dispute meeting shall be convened, only if, the parties and the DRA agree
that this dispute resolution process is appropriate to settle the dispute.
The following procedure shall be used for the informal dispute meeting:

a.

o o

The parties shall furnish the DRA with one copy of pertinent documents requested by
the DRA that are or may become necessary for the DRA to perform its function. The
party furnishing documents shall furnish such documents to the other party at the
same time the document is provided to the DRA.

After the dispute meeting has concluded; the DRA shall deliberate in private the same
day, until a response to the parties is reached or as otherwise agreed to by the parties.
The DRA then verbally delivers its recommendation with findings to the parties.

After the recommendation is presented, the parties may ask for clarifications.
Occasionally the DRA on complex issues may be unable to formulate a
recommendation based on the information given at a dispute meeting. However, the
DRA may provide the parties with advice on strengths and weaknesses of their
prospective positions, in the hope of the parties reaching settlement.
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f. If the parties are able to settle their dispute with the aid of the DRA's opinion, the
STATE and CONTRACTOR shall promptly accept and implement the settlement of
the parties.

g. The DRA will not be bound by its oral recommendation in the event that a dispute is
later heard by the DRA in a traditional dispute meeting.

Unless the dispute is settled, use of the informal dispute meeting does not relive the
parties of their responsibilities under Section 5-1.12, “Dispute Resolution Advisor,” of the
Special Provisions or Subsection, “Traditional Dispute Meeting,” of this AGREEMENT.
There will be no extension of time allowed for the process to permit the use of the informal
dispute meeting, unless otherwise agreed to by the parties.

SECTION 1V TIME FOR BEGINNING AND COMPLETION

Once established, the DRA shall be in operation until the day the Director accepts the
contract. The DRA shall not begin work under the terms of this AGREEMENT until authorized
in writing by the STATE or as agreed to by the parties.

SECTION V PAYMENT

DRA shall be compensated at an agreed rate of $1,500 per day for time spent per meeting,
either at the start of the project or for a dispute. A member serving on more than one State DRA
or DRB, regardless the number of meetings per day, shall not be paid more than the agreed rate
per day. The agreed rate shall be considered full compensation for onsite time, travel expenses,
transportation, lodging, time for travel and incidentals for each day, or portion thereof that the
DRA is at an authorized DRA meeting. No additional compensation will be made for time spent
by DRA to review and research activities outside the official DRA meetings unless that time,
(such as time spent evaluating and preparing recommendations on specific issues presented to
the DRA), has been specifically agreed to in advance by the parties. Time away from the
project, which has been specifically agreed to in advance by the parties, will be compensated at
an agreed rate of $150 per hour. The agreed amount of $150 per hour shall include all
incidentals including expenses for telephone, fax, and computer services. The State will provide
administrative services such as conference facilities to the DRA.

A. PAYMENT PROCESSING

CONTRACTOR shall make direct payments to DRA for their participation in authorized
meetings and approved hourly rate charges, from invoices submitted by the DRA, and technical
services.

DRA may submit invoices to the CONTRACTOR for partial payment for work performed
and services rendered for their participation in authorized meetings not more often than once per
month during the progress of the work. The invoices shall be in a format approved by the parties
and accompanied by a general description of activities performed during that billing period.
Payment for hourly fees, at the agreed rate, shall not be paid to a DRA until the amount and
extent of those fees are approved by the STATE and CONTRACTOR.

B. INSPECTION OF COSTS RECORDS

DRA and the CONTRACTOR shall keep available for inspection by representatives of the
STATE and the United States, for a period of 3 years after final payment, the cost records and
accounts pertaining to this AGREEMENT. If any litigation, claim, or audit arising out of, in
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connection with, or related to this contract is initiated before the expiration of the 3-year period,
the cost records and accounts shall be retained until such litigation, claim, or audit involving the
records is completed.

SECTION VI ASSIGNMENT OF TASKS OF WORK
DRA shall not assign the work of this AGREEMENT.

SECTION VII TERMINATION OF A DRA MEMBER

DRA may resign after providing not less than 15 days written notice of the resignation to the
STATE and CONTRACTOR. The DRA may be terminated, by either party, for failing to fully
comply at all times with all required employment or financial disclosure conditions of DRA
membership in conformance with the terms of the contract and this AGREEMENT. Each party
shall document the need for replacement and substantiate the replacement request in writing to
the other party and the DRA.

SECTION VIII LEGAL RELATIONS

The parties hereto mutually understand and agree that the DRA in the performance of duties
is acting in the capacity of an independent agent and not as an employee of either party.

No party to this AGREEMENT shall bear a greater responsibility for damages or personal
injury than is normally provided by Federal or State of California Law.

Notwithstanding the provisions of this contract that require the CONTRACTOR to
indemnify and hold harmless the STATE, the parties shall jointly indemnify and hold harmless
the DRA from and against all claims, damages, losses, and expenses, including but not limited to
attorney's fees, arising out of and resulting from the findings and recommendations of the DRA.

SECTION IX CONFIDENTIALITY

The parties hereto mutually understand and agree that all documents and records provided by
the parties in reference to issues brought before the DRA, which documents and records are
marked "Confidential - for use by the DRA only," shall be kept in confidence and used only for
the purpose of resolution of subject disputes, and for assisting in development of DRA findings
and recommendations; that such documents and records will not be utilized or revealed to others,
except to officials of the parties who are authorized to act on the subject disputes, for any
purposes, during the life of this AGREEMENT. Upon termination of this AGREEMENT, said
confidential documents and records, and all copies thereof, shall be returned to the parties who
furnished them to the DRA. However, the parties understand that such documents may be
subsequently discoverable and admissible in court or arbitration proceedings unless a protective
order has been obtained by the party seeking further confidentiality.

SECTION X DISPUTES

Disputes between the parties arising out of the work or other terms of this AGREEMENT
that cannot be resolved by negotiation and mutual concurrence between the parties or through the
administrative process provided in the contract shall be resolved by arbitration as provided in
Section 9-1.10, "Arbitration," of the Standard Specifications. Disputes between the DRA and the
parties that cannot be resolved by negotiation and mutual concurrence shall be resolved in the
appropriate forum.
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SECTION XI VENUE, APPLICABLE LAW, AND PERSONAL JURISDICTION

In the event that any party, including the DRA, deems it necessary to institute arbitration
proceedings to enforce any right or obligation under this AGREEMENT, the parties hereto agree
that such action shall be initiated in the Office of Administrative Hearings of the State of
California. The parties hereto agree that all questions shall be resolved by arbitration by
application of California law and that the parties to such arbitration shall have the right of appeal
from such decisions to the Superior Court in conformance with the laws of the State of
California. Venue for the arbitration shall be Sacramento or any other location as agreed to by
the parties. ‘

SECTION XII FEDERAL REVIEW AND REQUIREMENTS

On Federal-Aid contracts, the Federal Highway Administration shall have the right to review
the work of the DRA in progress, except for private meetings or deliberations of the DRA.
Other Federal requirements in this agreement shall only apply to Federal-Aid contracts.

SECTION XIII CERTIFICATION OF CONTRACTOR, DRA, AND STATE

IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT as of the day
and year first above written.

DRA

By:

Title:

CONTRACTOR CALIFORNIA STATE DEPARTMENT
OF TRANSPORTATION

By: By:

Title: Title:

5-1.15C Dispute Review Board
* Section 5-1.15C, "Dispute Review Board," applies to a contract over $10 million.

5-1.15C(1) General

To assist in the resolution of disputes or potential claims arising out of the work of this
project, a Dispute Review Board, hereinafter referred to as the "DRB," shall be established by
the Engineer and Contractor cooperatively upon approval of the contract. The DRB is intended
to assist the contract administrative claims resolution process as specified in the provisions in
Section 9-1.04, "Notice of Potential Claim," and Section 9-1.07B, "Final Payment and Claims,"
of the Standard Specifications and these special provisions. The DRB shall not serve as a
substitute for provisions in the specifications in regard to filing potential claims. The
requirements and procedures established in this section shall be a prerequisite to filing a claim,
filing for arbitration, or filing for litigation prior or subsequent to project completion.

The DRB shall be utilized when dispute or potential claim resolution at the project level is
unsuccessful. The DRB shall function as specified herein until the day of acceptance of the
contract, at which time the work of the DRB will cease except for completion of unfinished
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reports. No DRB dispute meetings shall take place later than 30 days prior to acceptance of
contract. After acceptance of contract, disputes or potential claims which have followed the
dispute resolution processes of the Standard Specifications and these special provisions, but have
not been resolved, shall be stated or restated by the Contractor, in response to the Proposed Final
Estimate within the time limits provided in Section 9-1.07B, "Final Payment and Claims," of the
Standard Specifications. The State will review those claims in conformance with the provisions
in Section 9-1.07B of the Standard Specifications. Following the adherence to and completion of
the contractual administrative claims procedure, the Contractor may file for arbitration in
conformance with the provisions in Section 9-1.10, "Arbitration," of the Standard Specifications
and these special provisions.

Disputes, as used in this section, shall include differences of opinion, properly noticed as
provided hereinafter, between the State and Contractor on matters related to the work and other
subjects considered by the State or Contractor, or by both, to be of concern to the DRB on this
project, except matters relating to Contractor, subcontractor or supplier potential claims not
actionable against the Department as specified in these special provisions or quantification of
disputes for overhead type expenses or costs. Disputes for overhead type expenses or costs shall
conform to the requirements of Section 9-1.07B, "Final Payment and Claims," of the Standard
Specifications. Whenever the term "dispute" or "disputes” is used herein, it shall be deemed to
include potential claims as well as disputes. '

The DRB shall serve as an advisory body to assist in the resolution of disputes between the
State and the Contractor, hereinafter referred to as the "parties." The DRB shall consider
disputes referred to it, and furnish written reports containing findings and recommendations
pertaining to those disputes, to the parties to aid in resolution of the differences between them.
DRB findings and recommendations are not binding on the parties.

5-1.15C(2) Selection Process, Disclosure and Appeintments

The DRB shall consist of one member selected by the State and approved by the Contractor,
one member selected by the Contractor and approved by the State, and a third member selected
by the first 2 members and approved by both the State and the Contractor. The third member
shall act as the DRB Chairperson. '

DRB members shall be especially knowledgeable in the type of construction and contract
documents potentially anticipated by the contract. DRB members shall discharge their
responsibilities impartially as an independent body, considering the facts and circumstances
related to the matters under consideration, pertinent provisions of the contract and applicable
laws and regulations.

The State and the Contractor shall nominate and approve DRB members in conformance
with the terms and conditions of the Dispute Review Board Agreement and these special
provisions, within 45 days of the approval of the contract. Each party shall provide written
notification to the other of the name of their selected DRB nominee along with the prospective
member's complete written disclosure statement.

Disclosure statements shall include a resume of the prospective member's experience and a
declaration statement describing past, present, anticipated, and planned relationships, including
indirect relationships through the prospective member's primary or full-time employer, to this
project and with the parties involved in this construction contract, including but not limited to,
relevant subcontractors or suppliers to the parties, parties' principals, or parties' counsel. DRB
members shall also include a full disclosure of close professional or personal relationships with
all key members of the contract. Objections to nominees must be based on a specific breach or
violation of nominee responsibilities or on nominee qualifications under these provisions unless
otherwise specified. The Contractor or the State may, on a one-time basis, object to the other's
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nominee without specifying a reason and this person will not be selected for the DRB. Another
person shall then be nominated within 15 days.

The first duty of the State and Contractor selected members of the DRB shall be to select and
recommend a prospective third DRB member to the parties for final selection and approval. The
first 2 DRB members shall proceed with the selection of the third DRB member immediately
upon receiving written notification from the State of their selection, and shall provide their
recommendation simultaneously to the parties within 15 days of the notification.

The first 2 DRB members shall select a third DRB member subject to mutual approval of the
parties or may mutually concur on a list of potentially acceptable third DRB members and
submit the list to the parties for final selection and approval of the third member. The goal in the
selection of the third member is to complement the professional experience of the first 2
members and to provide leadership for the DRB's activities.

The third prospective DRB member shall supply a full disclosure statement to the first 2.
DRB members and to the parties prior to appointment.

An impasse shall be considered to have been reached if the parties are unable to approve a
third member within 15 days of receipt of the recommendation of the first 2 DRB members, or if
the first 2 DRB members are unable to agree upon a recommendation within their 15 day time
limit. In the event of an impasse in selection of third DRB member the State and the Contractor
shall each propose 3 candidates for the third DRB member position. The parties shall select the
candidates proposed under this paragraph from the current list of arbitrators certified by the
Public Works Contract Arbitration Committee created by Article 7.2 (commencing with Section
10245) of the State Contract Act. The first 2 DRB members shall then select one of the 6
proposed candidates in a blind draw.

No DRB member shall have prior direct involvement in this contract. No member shall have
a financial interest in this contract or the parties thereto, within a period of 6 months prior to
award of this contract or during the contract, except as follows:

A. Compensation for services on this DRB.

B. Ownership interest in a party or parties, documented by the prospective DRB member,

that has been reviewed and determined in writing by the State to be sufficiently

insignificant to render the prospective member acceptable to the State.

Service as a member of other Dispute Review Boards on other contracts.

Retirement payments or pensions received from a party that are not tied to, dependent on

or affected by the net worth of the party. '

E. The above provisions apply to parties having a financial interest in this contract,
including but not limited to contractors, subcontractors, suppliers, consultants, and legal
and business services.

o0

The Contractor or the State may reject any of the 3 DRB members who fail to fully comply at
all times with all required employment and financial disclosure conditions of DRB membership
as described in the Dispute Review Board Agreement and as specified herein. A copy of the
Dispute Review Board Agreement is included in this section. ,

The Contractor, the State, and the 3 members of the DRB shall complete and adhere to the
Dispute Review Board Agreement in administration of this DRB within 15 days of the parties'
concurrence in the selection of the third member. No DRB meeting shall take place until the
Dispute Review Board Agreement has been signed by all parties. The State authorizes the
Engineer to execute and administer the terms of the Agreement. The person(s) designated by the
Contractor as authorized to execute contract change orders shall be authorized to execute and
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administer the terms of this agreement, or to delegate the authority in writing. The operation of
the DRB shall be in conformance with the terms of the Dispute Review Board Agreement.

5-1.15C(3) Compensation

The State and the Contractor shall bear the costs and expenses of the DRB equally. Each
DRB member shall be compensated at an agreed rate of $1,200 per day if time spent per
meeting, including on-site time plus one hour of travel time, is greater than 4 hours. Each DRB
member shall be compensated at an agreed rate of $700 per day if time spent per meeting,
including on-site time plus one hour of travel time, is less than or equal to 4 hours. The agreed
rates shall be considered full compensation for on-site time, travel expenses, transportation,
lodging, time for travel and incidentals for each day, or portion thereof, that the DRB member is
at an authorized DRB meeting. No additional compensation will be made for time spent by DRB
members in review and research activities outside the official DRB meetings unless that time,
(such as time spent evaluating and preparing recommendations on specific issues presented to
the DRB), has been specifically agreed to in advance by the State and Contractor. Time away
from the project, which has been specifically agreed to in advance by the parties, will be
compensated at an agreed rate of $125 per hour. The agreed amount of $125 per hour shall
include all incidentals including expenses for telephone, fax, and computer services. Members
serving on more than one DRB involving the Department, regardless of the number of meetings
per day, shall not be paid more than the all inclusive rate per day or rate per hour for an
individual project. The State will provide, at no cost to the Contractor, administrative services
such as conference facilities and secretarial services to the DRB. These special provisions and
the Dispute Review Board Agreement state the provisions for compensation and expenses of the
DRB. DRB members shall be compensated at the same daily and hourly rate. The Contractor
shall make direct payments to each DRB member for their participation in authorized meetings
and approved hourly rate charges from invoices submitted by each DRB member. The State will
reimburse the Contractor for the State's share of the costs. There will be no markups applied to
expenses connected with the DRB, either by the DRB members or by the Contractor when
requesting payment of the State's share of DRB expenses. Regardless of the DRB
recommendation, neither party shall be entitled to reimbursement of DRB costs from the other

party.

5-1.15C(4) Replacement of DRB Members

Service of a DRB member may be terminated at any time with not less than 15 days notice as
follows:

A. The State may terminate service of the State appointed member.

B. The Contractor may terminate service of the Contractor appointed member.

C. Upon the written recommendation of the State and Contractor appointed members for the

~ removal of the third member.

D. Upon resignation of a member.

E. The State or Contractor may terminate the service of any member who fails to fully
comply with all required employment and financial disclosure conditions of DRB
membership.

When a member of the DRB is replaced, the replacement member shall be appointed in the
same manner as the replaced member was appointed. The appointment of a replacement DRB
member will begin promptly upon determination of the need for replacement and shall be
completed within 15 days. Changes in either of the DRB members chosen by the 2 parties will
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not require re-selection of the third member, unless both parties agree to such re-selection in
writing. The Dispute Review Board Agreement shall be amended to reflect the change of a DRB
member.

5-1.15C(5) Operation
The following procedure shall be used for dispute resolution:

A.

If the Contractor objects to any decision, act or order of the Engineer, the Contractor shall
give written notice of potential claim in conformance with the provisions in Section 9-
1.04, "Notice of Potential Claim," of the Standard Specifications and these special
provisions, including the provision of applicable cost documentation; or file written
protests or notices in conformance with the provisions in the Standard Specifications and
these special provisions.

The Engineer will respond, in writing, to the Contractor's written supplemental notice of
potential claim within 20 days of receipt of the notice.

Within 15 days after receipt of the Engineer's written response, the Contractor shall, if the
Contractor still objects, file a written reply with the Engineer, stating clearly and in detail
the basis of the objection.

Following an objection to the Engineer's written response, the Contractor shall refer the
dispute to the DRB if the Contractor wishes to further pursue the objection to the
Engineer's decision. The Contractor shall make the referral in writing to the DRB,
simultaneously copied to the State, within 21 days after receipt of the written response
from the Engineer. The written dispute referral shall describe the disputed matter in
individual discrete segments so that it will be clear to both parties and the DRB what
discrete elements of the dispute have been resolved, and which remain unresolved, and
shall include an estimate of the cost of the affected work and impacts, if any, on project
completion.

By failing to submit the written notice of referral to the DRB, within 21 days after receipt
of the Engineer's written response to the supplemental notice of potential claim, the
Contractor waives future claims and arbitration on the matter in contention.

. The Contractor and the State shall each be afforded an opportunity to be present and to be

heard by the DRB, and to offer evidence. Either party furnishing written evidence or
documentation to the DRB must furnish copies of such information to the other party a
minimum of 15 days prior to the date the DRB is scheduled to convene the meeting for
the dispute. Either party shall produce such additional evidence as the DRB may deem
necessary to reach an understanding and a determination of the dispute. The party
furnishing additional evidence shall furnish copies of such additional evidence to the
other party at the same time the evidence is provided to the DRB. The DRB shall not
consider evidence not furnished in conformance with the terms specified herein.

Upon receipt by the DRB of a written referral of a dispute, the DRB shall convene to
review and consider the dispute. The dispute meeting shall be held no earlier than 30
days and no later than 60 days after receipt of the written referral unless otherwise agreed
to by all parties. The DRB shall determine the time and location of the DRB dispute
meeting, with due consideration for the needs and preferences of the parties while
recognizing the paramount importance of a timely hearing of the dispute.

There shall be no participation of either party's attorneys at DRB dispute meetings.

There shall be no participation of persons who are not directly involved in the contract or
who do not have direct knowledge of the dispute, including but not limited to consultants,
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except for expert testimony allowed at the discretion of the DRB and with approval prior
to the dispute meeting by both parties.

J. The DRB shall furnish a report, containing findings and recommendations as described in
the Dispute Review Board Agreement, in writing to both the State and the Contractor.
The DRB may request clarifying information of either party within 10 days after the DRB
dispute meeting. Requested information shall be submitted to the DRB within 10 days of
the DRB request. The DRB shall complete its report, including minority opinion, if any,
and submit it to the parties within 30 days of the DRB dispute meeting, except that time
extensions may be granted at the request of the DRB with the written concurrence of both
parties. The report shall include the facts and circumstances related to the matters under
consideration, pertinent provisions of the contract, applicable laws and regulations, and
actual costs and time incurred as shown on the Contractor's cost accounting records. The
DRB shall make recommendations on the merit of the dispute and, if appropriate,
recommend guidelines for determining compensation.

K. Within 30 days after receiving the DRB's report, both the State and the Contractor shall
respond to the DRB in writing signifying that the dispute is either resolved or remains
unresolved. Failure to provide the written response within the time specified, or a written
rejection of the DRB's recommendation or response to a request for reconsideration
presented in the report by either party, shall conclusively indicate that the party(s) failing
to respond accepts the DRB recommendation. Immediately after responses have been
received from both parties, the DRB shall provide copies of both responses to the parties
simultaneously. Either party may request clarification of elements of the DRB's report
from the DRB prior to responding to the report. The DRB shall consider any clarification
request only if submitted within 10 days of receipt of the DRB's report, and if submitted
simultaneously in writing to both the DRB and the other party. Each party may submit
only one request for clarification for any individual DRB report. The DRB shall respond,
in writing, to requests for clarification within 10 days of receipt of such requests.

L. The DRB's recommendations, stated in the DRB's reports, are not binding on either party.
Either party may seek a reconsideration of a recommendation of the DRB. The DRB
shall only grant a reconsideration based upon submission of new evidence and if the
request is submitted within the 30-day time limit specified for response to the DRB's
written report. Each party may submit only one request for reconsideration regarding an
individual DRB recommendation.

M. If the State and the Contractor are able to resolve their dispute with the aid of the DRB's
report, the State and Contractor shall promptly accept and implement the
recommendations of the DRB. If the parties cannot agree on compensation within 60
days of the acceptance by both parties of the DRB's recommendation, either party may
request the DRB to make a recommendation regarding compensation.

N. The State or the Contractor shall not call DRB members who served on the DRB for this
contract as witnesses in arbitration proceedings which may arise from this contract, and
all documents created by the DRB shall be inadmissible as evidence in subsequent
arbitration proceedings, except the DRB's final written reports on each issue brought

~ before it.

O. The State and Contractor shall jointly indemnify and hold harmless the DRB members
from and against all claims, damages, losses, and expenses, including but not limited to
attorney's fees, arising out of and resulting from the findings and recommendations of the
DRB.

P. The DRB members shall have no claim against the State or the Contractor, or both, from
claimed harm arising out of the parties’ evaluations of the DRB's report.
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5-1.15C(6) Disputes Involving Subcontractor Potential Claims

For purposes of this section, a "subcontractor potential claim" shall include any potential
claim by a subcontractor (including also any pass through potential claims by a lower tier
subcontractor or supplier) against the Contractor that is actionable by the Contractor against the
Department which arises from the work, services, or materials provided or to be provided in
connection with the contract. If the Contractor determines to pursue a dispute against the
Department that includes a subcontractor potential claim, the dispute shall be processed and
resolved in conformance with these special provisions and in conformance with the following:

A.

B.

The Contractor shall identify clearly in submissions pursuant to this section, that portion
of the dispute that involves a subcontractor potential claim or potential claims.

The Contractor shall include, as part of its submission pursuant to Step D above, a
certification (False Claims Act Certification) by the subcontractor's or supplier's officer,
partner, or authorized representative with authority to bind the subcontractor and with
direct knowledge of the facts underlying the subcontractor potential claim. The
Contractor shall submit a certification that the subcontractor potential claim is
acknowledged and forwarded by the Contractor. The form for these certifications is
available from the Engineer.

At DRB dispute meetings involving one or more subcontractor potential claims, the
Contractor shall require that each subcontractor involved in the dispute have present an
authorized representative with actual knowledge of the facts underlying the subcontractor
potential claim to assist in presenting the subcontractor potential claim and to answer
questions raised by the DRB members or the Department's representatives.

Failure by the Contractor to declare a subcontractor potential claim on behalf of its
subcontractor (including lower tier subcontractors' and suppliers' pass through potential
claims) at the time of submission of the Contractor's potential claims, as provided
hereunder, shall constitute a release of the State by the Contractor of such subcontractor
potential claim.

The Contractor shall include in all subcontracts under this contract that subcontractors
and suppliers of any tier (a) agree to submit subcontractor potential claims to the
Contractor in a proper form and in sufficient time to allow processing by the Contractor
in conformance with the Dispute Review Board resolution specifications; (b) agree to be
bound by the terms of the Dispute Review Board provisions to the extent applicable to
subcontractor potential claims; (c) agree that, to the extent a subcontractor potential claim
is involved, completion of all steps required under these Dispute Review Board special
provisions shall be a condition precedent to pursuit by the subcontractor of other
remedies permitted by law, including without limitation of a lawsuit against the
Contractor; and (d) agree that the existence of a dispute resolution process for disputes
involving subcontractor potential claims shall not be deemed to create any claim, right, or
cause of action by any subcontractor or supplier against the Department.

Notwithstanding the foregoing, this Dispute Review Board special provision shall not apply
to, and the DRB shall not have the authority to consider, subcontractor potential claims between
the subcontractor(s) or supplier(s) and the Contractor that are not actionable by the Contractor
against the Department. '
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5-1.15C(7) Dispute Review Board Agreement

A copy of the "Dispute Review Board Agreement" to be executed by the Contractor, State
and the 3 DRB members after approval of the contract follows:

Form 6202 Rev (09/01/02)

DISPUTE REVIEW BOARD AGREEMENT

(Contract Identification)

Contract No.

THIS DISPUTE REVIEW BOARD AGREEMENT, bhereinafter called
"AGREEMENT", made and entered into this day of
between the State of California, acting through the California Department of Transportatlon and
the Director of Transportation, hereinafter called the "STATE,"

hereinafter called the "CONTRACTOR," and the Dispute Review
Board, hereinafter called the "DRB" consisting of the following members:

(Contractor Appointee)

(State Appointee)

and
(Third Person)

WITNESSETH, that

WHEREAS, the STATE and the CONTRACTOR, hereinafter called the "parties," are now
engaged in the construction on the State Highway project referenced above; and

WHEREAS, the special provisions for the above referenced contract provides for the
establishment and operation of the DRB to assist in resolving disputes; and

WHEREAS, the DRB is composed of three members, one selected by the STATE, one
selected by the CONTRACTOR, and the third member selected by the other two members and
approved by the parties;

NOW THEREFORE, in consideration of the terms, conditions, covenants, and performance
contained herein, or attached and incorporated and made a part hereof, the STATE, the
CONTRACTOR, and the DRB members hereto agree as follows:

SECTION I DESCRIPTION OF WORK

To assist in the resolution of disputes between the parties, the contract provides for the
establishment and the operation of the DRB. The intent of the DRB is to fairly and impartially
consider disputes placed before it and provide written recommendations for resolution of these
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disputes to both parties. The members of this DRB shall perform the services necessary to
participate in the DRB's actions as designated in Section II, Scope of Work.

SECTIONII - SCOPE OF WORK
The scope of work of the DRB includes, but is not limited to, the following:

A. OBJECTIVE

The principal objective of the DRB is to assist in the timely resolution of disputes between
the parties arising from performance of this contract. It is not intended for either party to default
on their normal responsibility to amicably and fairly settle their differences by indiscriminately
assigning them to the DRB. It is intended that the mere existence of the DRB will encourage the
parties to resolve disputes without resorting to this review procedure. But when a dispute that is
serious enough to warrant the DRB's review does develop, the process for prompt and efficient
action will be in place.

B. PROCEDURES

The DRB shall render written reports on disputes between the parties arising from the
construction contract. Prior to consideration of a dispute, the DRB shall establish rules and
regulations that will govern the conduct of its business and reporting procedures in conformance
with the requirements of the contract and the terms of this AGREEMENT. DRB
recommendations, resulting from its consideration of a dispute, shall be furnished in writing to
both parties. The recommendations shall be based on facts and circumstances involved in the
dispute, pertinent contract provisions, applicable laws and regulations. The recommendations
shall find one responsible party in a dispute; shared or "jury" determinations shall not be
rendered. The DRB shall make recommendations on the merit of the dispute, and if appropriate,
recommend guidelines for determining compensation. If the parties cannot agree on
compensation within 60 days of the acceptance by both parties of the DRB's recommendation,
either party may request the DRB to make a recommendation regarding compensation.

The DRB shall refrain from officially giving advice or consulting services to anyone
involved in the contract. The individual members shall act in a completely independent manner
and while serving as members of the DRB shall have no consulting business connections with
either party or its principals or attorneys or other affiliates (subcontractors, suppliers, etc.) who
have a beneficial interest in the contract.

During scheduled meetings of the DRB as well as during dispute meetings, DRB members
shall refrain from expressing opinions on the merits of statements on matters under dispute or
potential dispute. Opinions of DRB members expressed in private sessions shall be kept strictly
confidential. Individual DRB members shall not meet with, or discuss contract issues with
individual parties, except as directed by the DRB Chairperson. Such discussions or meetings
shall be disclosed to both parties. Other discussions regarding the project between the DRB
members and the parties shall be in the presence of all three members and both parties.
Individual DRB members shall not undertake independent investigations of any kind pertaining
to disputes or potential disputes, except with the knowledge of both parties and as expressly
directed by the DRB Chairperson.

C. CONSTRUCTION SITE VISITS, PROGRESS MEETINGS AND FIELD
INSPECTIONS C

The DRB members shall visit the project site and meet with representatives of the parties to
keep abreast of construction activities and to develop familiarity with the work in progress.
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Scheduled progress meetings shall be held at or near the project site. The DRB shall meet at
least once at the start of the project, and at least once every 4 months thereafter. The frequency,
exact time, and duration of additional site visits and progress meetings shall be as recommended
by the DRB and approved by the parties consistent with the construction activities or matters
under consideration and dispute. Each meeting shall consist of a round table discussion and a
field inspection of the work being performed on the contract, if necessary. Each meeting shall be
attended by representatives of both parties. The agenda shall generally be as follows:

1. Meeting opened by the DRB Chairperson.

2. Remarks by the STATE's representative.

3. A description by the CONTRACTOR's representative of work accomplished since the
last meeting; the current schedule status of the work; and a forecast for the coming
period.

4. An outline by the CONTRACTOR's representative of potential problems and a
description of proposed solutions.

5. An outline by the STATE's representative of the status of the work as the STATE views
it.

6. A brief description by the CONTRACTOR's or STATE's representative of potential
claims or disputes which have surfaced since the last meeting.

7. A summary by the STATE's representative, the CONTRACTOR's representative, or the
DRB of the status of past disputes and potential claims.

The STATE's representative will prepare minutes of all progress meetings and circulate them
for revision and approval by all concerned within 10 days of the meeting.

The field inspection shall cover all active segments of the work, the DRB being accompanied
by both parties' representatives. The field inspection may be waived upon mutual agreement of
the parties.

D. DRB CONSIDERATION AND HANDLING OF DISPUTES

Upon receipt by the DRB of a written referral of a dispute, the DRB shall convene to review
and consider the dispute. The dispute meeting shall be held no earlier than 30 days and no later
than 60 days after receipt of the written referral, unless otherwise agreed to by all parties. The
DRB shall determine the time and location of DRB dispute meetings, with due consideration for
the needs and preferences of the parties while recognizing the paramount importance of speedy
resolution of issues. No dispute meetings shall take place later than 30 days prior to acceptance
of contract.

Normally, dispute meetings shall be conducted at or near the project site. However, any
location that would be more convenient and still provide required facilities and access to
necessary documentation shall be satisfactory.

Both parties shall be given the opportunity to present their evidence at these dispute
meetings. It is expressly understood that the DRB members are to act impartially and
independently in the consideration of the contract provisions, applicable laws and regulations,
and the facts and conditions surrounding any dispute presented by either party, and that the
recommendations concerning any such dispute are advisory and nonbinding on the parties.

The DRB may request that written documentation and arguments from both parties be sent to
each DRB member, through the DRB Chairperson, for review before the dispute meeting begins.
A party furnishing written documentation to the DRB shall fumish copies of such information to
the other party at the same time that such information is supplied to the DRB.
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DRB dispute meetings shall be informal. There shall be no testimony under oath or cross-
examination. There shall be no reporting of the procedures by a shorthand reporter or by
electronic means. Documents and verbal statements shall be received by the DRB in
conformance with acceptance standards established by the DRB. These standards need not
comply with prescribed legal laws of evidence.

The third DRB member shall act as Chairperson for dispute meetings and all other DRB
activities. The parties shall have a representative at all dispute meetings. Failure to attend a duly
noticed dispute meeting by either of the parties shall be conclusively considered by the DRB as
indication that the non-attending party considers written submittals as their entire and complete
argument. The claimant shall discuss the dispute, followed by the other party. Each party shall
then be allowed one or more rebuttals until all aspects of the dispute are thoroughly covered.
DRB members shall ask questions, seek clarification, and request further data from either of the
parties as may be necessary to assist in making a fully informed recommendation. The DRB
may request from either party documents or information that would assist the DRB in making its
findings and recommendations including, but not limited to, documents used by the
CONTRACTOR in preparing the bid for the project. A refusal by a party to provide information
requested by the DRB may be considered by the DRB as an indication that the requested material
would tend to disprove that party's position. In large or complex cases, additional dispute
meetings may be necessary in order to consider all the evidence presented by both parties. All
involved parties shall maintain the confidentiality of all documents and information, as provided
in this AGREEMENT.

During dispute meetings, no DRB member shall express an opinion concerning the merit of
any facet of the case. DRB deliberations shall be conducted in private, with interim individual
views kept strictly confidential.

After dispute meetings are concluded, the DRB shall meet in private and reach a conclusion
supported by 2 or more members. Private sessions of the DRB may be held at a location other
than the job site or by electronic conferencing as deemed appropriate, in order to expedite the
process.

The DRB's findings and recommendations, along with discussion of reasons therefor, shall
then be submitted as a written report to both parties. Recommendations shall be based on the
pertinent contract provisions, applicable laws and regulations, and facts and circumstances
related to the dispute. The report shall be thorough in discussing the facts considered, the
contract language, law or regulation viewed by the DRB as pertinent to the issues, and the DRB's
interpretation and philosophy in arriving at its conclusions and recommendations. The DRB's
report shall stand on its own, without attachments or appendices. The DRB Chairperson shall
furnish a copy of the written recommendation report to the DRB Coordinator, Division of
Construction, MS 44, P.O. Box 942874, Sacramento, CA 94274.

With prior written approval of both parties, the DRB may obtain technical services necessary
to adequately review the disputes presented, including audit, geotechnical, schedule analysis and
other services. The parties' technical staff may supply those services as appropriate. The cost of
technical services, as agreed to by the parties, shall be borne equally by the 2 parties as specified
in an approved contract change order. The CONTRACTOR will not be entitled to markups for
the payments made for these services.

The DRB shall resist submittal of incremental portions of information by either party, in the
interest of making a fully informed decision and recommendation.

The DRB shall make every effort to reach a unanimous decision. If this proves impossible,
the dissenting member shall prepare a minority opinion, which shall be included in the DRB's
report.
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Although both parties should place weight upon the DRB's recommendations, they are not
binding. FEither party may appeal a recommendation to the DRB for reconsideration. However,
reconsideration shall only be allowed when there is new evidence to present, and the DRB shall
accept only one appeal from each party pertaining to an individual DRB recommendation. The
DRB shall hear appeals in conformance with the terms described in the Section entitled "Dispute
Review Board" in the special provisions.

E. DRB MEMBER REPLACEMENT

Should the need arise to appoint a replacement DRB member, the replacement DRB member
shall be appointed in the same manner as the original DRB members were appointed: The
selection of a replacement DRB member shall begin promptly upon notification of the necessity
for a replacement and shall be completed within 15 days. This AGREEMENT shall be amended
to indicate change in DRB membership.

SECTION III CONTRACTOR RESPONSIBILITIES

The CONTRACTOR shall furnish to each DRB member one copy of pertinent documents
that are or may become necéssary for the DRB to perform their function. Pertinent documents
are written notices of potential claim, responses to those notices, drawings or sketches,
calculations, procedures, schedules, estimates, or other documents which are used in the
performance of the work or in justifying or substantiating the CONTRACTOR's position. The
CONTRACTOR shall also furnish a copy of such pertinent documents to the STATE, in
conformance with the terms outlined in the special provisions.

SECTION IV STATE RESPONSIBILITIES
The STATE will furnish the following services and items:

~ A. CONTRACT RELATED DOCUMENTS

The STATE will furnish to each DRB member one copy of Notice to Contractors and Special
Provisions, Proposal and Contract, Plans, Standard Specifications, and Standard Plans, change
orders, written instructions issued by the STATE to the CONTRACTOR, or other documents
pertinent to any dispute that has been referred to the DRB and necessary for the DRB to perform
its function.

B. COORDINATION AND SERVICES

The STATE, through the Engineer, will, in cooperation with the CONTRACTOR, coordinate
the operations of the DRB. The Engineer will arrange or provide conference facilities at or near

the project site and provide secretarial and copying services to the DRB without charge to the
CONTRACTOR.

SECTION V TIME FOR BEGINNING AND COMPLETION

Once established, the DRB shall be in operation until the day of acceptance of the contract.
The DRB members shall not begin work under the terms of this AGREEMENT until authorized
in writing by the STATE.

SECTION VI PAYMENT
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A. ALL INCLUSIVE RATE PAYMENT

The STATE and the CONTRACTOR shall bear the costs and expenses of the DRB equally.
Each DRB member shall be compensated at an agreed rate of $1,200 per day if time spent per
meeting, including on-site time plus one hour of travel time, is greater than 4 hours. Each DRB
member shall be compensated at an agreed rate of $700 per day if time spent per meeting,
including on-site time plus one hour of travel time, is less than or equal to 4 hours. The agreed
rates shall be considered full compensation for on-site time, travel expenses, transportation,
lodging, time for travel and incidentals for each day, or portion thereof, that the DRB member is
at an authorized DRB meeting. No additional compensation will be made for time spent by DRB
members in review and research activities outside the official DRB meetings unless that time has
been specifically agreed to in advance by the STATE and CONTRACTOR. Time away from the
project that has been specifically agreed to in advance by the parties will be compensated at an
agreed rate of $125 per hour. The agreed amount of $125 per hour shall include all incidentals
including expenses for telephone, fax, and computer services. Members serving on more than
one DRB involving the State, regardiess of the number of meetings per day, shall not be paid
more than the all inclusive rate per day or rate per hour for an individual project. The STATE
will provide, at no cost to the CONTRACTOR, administrative services such as conference
facilities and secretarial services to the DRB.

B. PAYMENTS

DRB members shall be compensated at the same rate. The CONTRACTOR shall make
direct payments to each DRB member for their participation in authorized meetings and
approved hourly rate charges from invoices submitted by each DRB member. The STATE will
reimburse the CONTRACTOR for its share of the costs of the DRB.

The DRB members may submit invoices to the CONTRACTOR for partial payment for work
performed and services rendered for their participation in authorized meetings not more often
than once per month during the progress of the work. The invoices shall be in a format approved
by the parties and accompanied by a general description of activities performed during that
billing period. Payment for hourly fees, at the agreed rate, shall not be paid to a DRB member
until the amount and extent of those fees are approved by the STATE and CONTRACTOR.

Invoices shall be accompanied by original supporting documents, which the CONTRACTOR
shall include with the extra work billing when submitting for reimbursement of the STATE's
share of cost from the STATE. The CONTRACTOR will be reimbursed for one-half of
approved costs of the DRB. No markups will be added to the CONTRACTOR's payment.

C. INSPECTION OF COSTS RECORDS

The DRB members and the CONTRACTOR shall keep available for inspection by
representatives of the STATE and the United States, for a period of 3 years after final payment,
the cost records and accounts pertaining to this AGREEMENT. If any litigation, claim, or audit
arising out of, in connection with, or related to this contract is initiated before the expiration of
the 3-year period, the cost records and accounts shall be retained until such litigation, claim, or
audit involving the records is completed.

SECTION VII ASSIGNMENT OF TASKS OF WORK
The DRB members shall not assign the work of this AGREEMENT.
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SECTION VIII TERMINATION OF DRB MEMBERS

DRB members may resign from the DRB by providing not less than 15 days written notice of
the resignation to the STATE and CONTRACTOR. DRB members may be terminated by their
original appointing power or by either party, for failing to fully comply at all times with all
required employment and financial disclosure conditions of DRB membership in conformance
with the terms of the contract.

SECTION IX LEGAL RELATIONS

The parties hereto mutually understand and agree that the DRB member in the performance
of duties on the DRB, is acting in the capacity of an independent agent and not as an employee of
either party.

No party to this AGREEMENT shall bear a greater responsibility for damages or personal
injury than is normally provided by Federal or State of California Law.

Notwithstanding the provisions of this contract that require the CONTRACTOR to
indemnify and hold harmless the STATE, the parties shall jointly indemnify and hold harmless
the DRB members from and against all claims, damages, losses, and expenses, including but not
limited to attorney's fees, arising out of and resulting from the findings and recommendations of
the DRB.

SECTION X CONFIDENTIALITY

The parties hereto mutually understand and agree that all documents and records provided by
the parties in reference to issues brought before the DRB, which documents and records are
marked "Confidential - for use by the DRB only," shall be kept in confidence and used only for
the purpose of resolution of subject disputes, and for assisting in development of DRB findings
and recommendations; that such documents and records will not be utilized or revealed to others,
except to officials of the parties who are authorized to act on the subject disputes, for any
purposes, during the life of the DRB. Upon termination of this AGREEMENT, said confidential
documents and records, and all copies thereof, shall be returned to the parties who furnished
them to the DRB. However, the parties understand that such documents shall be subsequently
discoverable and admissible in court or arbitration proceedings unless a protective order has been
obtained by the party seeking further confidentiality.

SECTION XI DISPUTES

Disputes between the parties hereto, including disputes between the DRB members and
either party or both parties, arising out of the work or other terms of this AGREEMENT, which
cannot be resolved by negotiation and mutual concurrence between the parties, or through the
administrative process provided in the contract, shall be resolved by arbitration as provided in
Section 9-1.10, "Arbitration," of the Standard Specifications.

SECTION XII VENUE, APPLICABLE LAW, AND PERSONAL JURISDICTION

In the event that any party, including an individual member of the DRB, deems it necessary
to institute arbitration proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that such action shall be initiated in the Office of Administrative
Hearings of the State of California. The parties hereto agree that all questions shall be resolved
by arbitration by application of California law and that the parties to such arbitration shall have
the right of appeal from such decisions to the Superior Court in conformance with the laws of the
State of California. Venue for the arbitration shall be Sacramento or any other location as agreed
to by the parties.
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SECTION XIII FEDERAL REVIEW AND REQUIREMENTS

On Federal-Aid contracts, the Federal Highway Administration shall have the right to review
the work of the DRB in progress, except for private meetings or deliberations of the DRB.
Other Federal requirements in this agreement shall only apply to Federal-Aid contracts.

SECTION XIV CERTIFICATION OF THE CONTRACTOR, THE DRB MEMBERS,
AND THE STATE

IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT as of the day
and year first above written.

DRB MEMBER DRB MEMBER
By: : By:
Title: Title :
DRB MEMBER
By :
Title :
CONTRACTOR CALIFORNIA STATE DEPARTMENT
‘ OF TRANSPORTATION
By: | By:
Title: Title:
Add:

5-1.16-5-17 (BLANK)

Add:
5-1.18 PROPERTY AND FACILITY PRESERVATION
5-1.18A General
Preserve property and facilities, including:

Adjacent property

Department's instrumentation

ESAs

Lands administered by other agencies
Railroads and railroad equipment
Roadside vegetation not to be removed
7. Utilities
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8. Waterways

Immediately report damage to the Engineer.

If you cause damage, you are responsible.

Install sheet piling, cribbing, bulkheads, shores, or other supports necessary to support
existing facilities or support material carrying the facilities.

Dispose of temporary facilities when they are no longer needed.

If you damage plants not to be removed:

1. Dispose 6f them outside the right of way unless the Engineer allows you to reduce them
to chips and spread the chips within the highway at locations designated by the Engineer
2. Replace them

Replace plants with plants of the same species.

Replace trees with 600 mm-box trees.

Replace shrubs with No. 15 container shrubs.

Replace ground cover plants with plants from flats. Replace Carpobrutus ground cover
plants with plants from cuttings. Plant ground cover plants 300 mm on center.

If a plant establishment period is specified, replace plants before the start of the plant
establishment period; otherwise, replace plants at least 30 days before Contract acceptance.

Water each plant immediately after planting and saturate the backfill soil around and below
the roots or ball of earth around the roots of each plant. Water as necessary to maintain plants in
a healthy condition until Contract acceptance.

The Department may make a temporary repair to restore service to a damaged facility.

If working on or adjacent to railroad property, do not interfere with railroad operations.

For an excavation on or affecting railroad property, submit work plans showing the system to
be used to protect railroad facilities. Allow 65 days for the Engineer's review of the plans. Do
not perform work based on the plans until the Engineer notifies you they are accepted.

5-1.18B Nonhighway Facilities (Including Utilities)

The Department may rearrange a nonhighway facility during the Contract. Rearrangement of
a nonhighway facility includes installation, relocation, alteration, or removal of the facility.The
Department may authorize facility owners and their agents to enter the highway to perform
rearrangement work for their facilities or to make connections or repairs to their property.
Coordinate activities to avoid delays.

Notify the Engineer at least 3 business days before you contact the regional notification
center under Govt Code § 4216 et seq. Failure to contact the notification center prohibits
excavation.

Before starting work that could damage or interfere with underground infrastructure, locate
the infrastructure described in the Contract, including laterals and other appurtenances, and
determine the presence of other underground infrastructure inferred from visible facilities such as
buildings, meters, or junction boxes.

Notify the Engineer if the infrastructure described in the Contract cannot be found. If after
giving the notice, you find the infrastructure in a substantially different location than described,
finding the infrastructure is paid for as extra work as specified in Section 4-1.03D, "Extra Work."

Underground infrastructure described in the Contract may be in different locations than
described, and additional infrastructure may exist.

Upon discovering an underground main or trunk line not described in the Contract,
immediately notify the Engineer and the infrastructure owner. The Engineer orders the locating
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and protecting of the infrastructure. The locating and protecting is paid for as extra work as
specified in Section 4-1.03D, "Extra Work." If ordered, repair infrastructure damage. If the
damage is not due to your negligence, the repair is paid for as extra work as specified in Section
4-1.03D, "Extra Work."

If necessary underground infrastructure rearrangement is not described in the Contract, the
Engineer may order you to perform the work. The rearrangement is paid for as extra work as
specified in Section 4-1.03D, "Extra Work."

If you want infrastructure rearrangement different from that described in the Contract:

alb el S

5.

Notify the Engineer

Make an arrangement with the infrastructure owner

Obtain authorization for the rearrangement

The Department does not adjust time or payment for rearrangement different from the
Contract ,

Pay the infrastructure owner any additional cost

Immediately notify the Engineer of a delay due to the presence of main line underground
infrastructure not described in the Contract or in a substantially different location or due to
rearrangement different from the Contract. The Department pays for one of these delays in the
same manner as specified for a right of way delay in Section 8-1.09, "Right of Way Delays."

AANANNAANAAANAAAAAAAANAAANAANAAAAAAAAAAANAAANANAANA

SECTION 6 CONTROL OF MATERIALS
(Issued 07-01-08)

Replace Section 6-1.05 with:

6-1.05 Specific Brand or Trade Name and Substitution

A reference to a specific brand or trade name establishes a quality standard and is not
intended to limit competition. You may use a product that is equal to or better than the specified
brand or trade name if approved.

Submit a substitution request within a time period that:

1.
2.
3.

Follows Contract award
Allows 30 days for review
Causes no delay

Include substantiating data with the substitution request that proves the substitution:

1.
2.

Is of equal or better quality and suitability
Causes no delay in product delivery and installation
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Add:
6-1.075 GUARANTEE

Guarantee the work remains free from substantial defects for 1 year after contract acceptance
except for work parts for which you were relieved of maintenance and protection. Guarantee
each of these relieved work parts for 1 year after the relief date.

The guarantee excludes damage or displacement caused by an event outside your control
including:

1. Normal wear and tear

2. Improper operation

3. Insufficient maintenance
4. Abuse

5. Unauthorized change

6. Actof God

During the guarantee period, repair or replace each work portion having a substantial defect.

The Department does not pay for corrective work.

During corrective work activities, provide insurance coverage specified for coverage before
contract acceptance.

The contract bonds must be in full force and effect until the later of:

1. Expiration of guarantee period
2. Completion of corrective work

If a warranty specification conflicts with Section 6-1.075, "Guarantee," comply with the
warranty specification.

During the guarantee period, the Engineer monitors the completed work. If the Engineer
finds work having a substantial defect, the Engineer lists work parts and furnishes you the list.

Within 10 days of receipt of the list, submit for authorization a detailed plan for correcting
the work. Include a schedule that includes:

1. Start and completion dates

2. List of labor, equipment, materials, and any special services you plan to use

3. Work related to the corrective work, including traffic control and temporary and
permanent pavement markings

The Engineer notifies you when the plan is authorized. Start corrective work and related
work within 15 days of notice.

If the Engineer determines corrective work is urgently required to prevent injury or property
damage:

1. The Engineer furnishes you a request to start emergency repair work and a list of parts
requiring corrective work

2. Mobilize within 24 hours and start work

3. Submit a corrective work plan within 5 days of starting emergency repair work

If you fail to perform work as specified, the Department may perform the work and bill you.
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Add:
6-1.085 BUY AMERICA (23 CFR 635.410)

For a Federal-aid contract, furnish steel and iron materials to be incorporated into the work
that are produced in the United States except:

1. Foreign pig iron and processed, pelletized, and reduced iron ore may be used in the
domestic production of the steel and iron materials [60 Fed Reg 15478 (03/24/1995)]

2. If the total combined cost of the materials does not exceed the greater of 0.1 percent of
the total bid or $2 500, material produced outside the United States may be used

Production includes:

1. Processing steel and iron materials, including smelting or other processes that alter the
physical form or shape (such as rolling, extruding, machining, bending, grinding, and
drilling) or chemical composition

2. Coating application, including epoxy coating, galvanizing, and painting, that protects or
enhances the value of steel and iron materials

For steel and iron materials to be incorporated into the work, submit a Certificate of
Compliance under Section 6-1.07, "Certificates of Compliance," of the Standard Specifications
that certifies all production processes occurred in the United States except for the above
exceptions.

Add:
6-1.087 BUY AMERICA (PUB RES CODE § 42703(d))

Furnish crumb rubber to be incorporated into the work that is produced in the United States
~ and is derived from waste tires taken from vehicles owned and operated in the United States.

For crumb rubber to be incorporated into the work, submit a Certificate of Compliance under
Section 6-1.07, "Certificates of Compliance," of the Standard Specifications that certifies only
crumb rubber manufactured in the United States and derived from waste tires taken from
vehicles owned and operated in the United States is used.

In Section 6-2.01 delete the 4th paragraph.

In Section 6-2.01 replace the 7th paragraph with:

Upon the Contractor's written request, the Department tests materials from an untested local
source. If satisfactory material from that source is used in the work, the Department does not
charge the Contractor for the tests; otherwise, the Department deducts the test cost.

- In Section 6-2.01 delete the 8th paragraph.

In Section 6-2.02 delete the 3rd paragraph.
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In Section 6-2.02 in the 7th paragraph, replace the 2nd sentence with:
The Department deducts the charges for the removed material.

In Section 6-3.01 delete the 4th paragraph.

In Section 6-3.01 in the 6th paragraph, delete the 1st sentence.

In Section 6-3.01 add:

As used in Section 6-3.01, "Testing," tests are tests to assure the quality and to determine the
acceptability of the work.
The Department deducts costs of testing work found to be noncompliant.

ANANAAAAAAAAAANAAANAAAAAAANAANAANAAAANAAANAAAANAAN

SECTION 7 LEGAL RELATIONS AND RESPONSIBILITY
_ (Issued 09-25-09)

Replace Section 7-1.01 with:
7-1.01 LAWS TO BE OBSERVED
Comply with laws, regulations, orders, decrees, and PLACs applicable to the project.
Indemnify and defend the State against any claim or liability arising from the violation of a law,
regulation, order, decree, or PLAC by you or your employees. Immediately report to the

Engineer in writing a discrepancy or inconsistency between the contract and a law, regulation,
order, decree, or PLAC.

In Section 7-1.01A replace the 1st clause with:

Work on the job site must comply with Labor Code §§ 1727 and 1770-1815 and 8 CA Code
of Regs § 16000 et seq. Work includes roadside production and processing of materials.

In Section 7-1.01A(2) in the 1st paragraph, replace item 3 with:

3. Upon becoming aware of the subcontractor's failure to pay the specified prevailing rate of
wages to the subcontractor's workers, the Contractor must diligently take corrective
action to stop or rectify the failure, including withholding sufficient funds due the
subcontractor for work performed on the public works project.
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In Section 7-1.01A(2) replace the 2nd paragraph with:

Pursuant to Section 1775 of the Labor Code, the Division of Labor Standards Enforcement
must notify the Contractor on a public works project within 15 days of the receipt by the
Division of Labor Standards Enforcement of a complaint of the failure of a subcontractor on that
public works project to pay workers the general prevailing rate of per diem wages. If the
Division of Labor Standards Enforcement determines that employees of a subcontractor were not
paid the general prevailing rate of per diem wages and if the Department did not withhold
sufficient money under the contract to pay those employees the balance of wages owed under the
general prevailing rate of per diem wages, the Contractor must withhold an amount of moneys
due the subcontractor sufficient to pay those employees the general prevailing rate of per diem
wages if requested by the Division of Labor Standards Enforcement. The Contractor must pay
any money withheld from and owed to a subcontractor upon receipt of notification by the
Division of Labor Standards Enforcement that the wage complaint has been resolved. If notice
of the resolution of the wage complaint has not been received by the Contractor within 180 days
of the filing of a valid notice of completion or acceptance of the public works project, whichever
occurs later, the Contractor must pay all moneys withheld from the subcontractor to the
Department. The Department withholds these moneys pending the final decision of an
enforcement action.

In Section 7-1.01A(2) replace the 7th paragraph with:

Changes in general prevailing wage determinations apply to the contract when the Director
of Industrial Relations has issued them at least 10 days before advertisement (Labor Code §
1773.6 and 8 CA Code of Regs 16204).

In Section 7-1.01A(3) replace the 2nd paragraph with:

The Department withholds the penalties specified in subdivision (g) of Labor Code § 1776
for noncompliance with the requirements in Section 1776.

In Section 7-1.01A(3) replace the 4th paragraph with:

The Department withholds for delinquent or inadequate payroll records (Labor Code §
1771.5). If the Contractor has not submitted an adequate payroll record by the month's 15th day
for the period ending on or before the 1st of that month, the Department withholds 10 percent of
the monthly progress estimate, exclusive of mobilization. The Department does not withhold
more than $10 000 or less than $1000.

In Section 7-1.01A(3) delete the Sth paragraph.

Replace Section 7-1.01A(6) with:
7-1.01A(6) (Blank)
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Add:
7-1.01K Solid Waste Disposal and Recycling

Submit an annual Solid Waste Disposal and Recycling Report between January 1 and 15 for
each year work is performed under the Contract at any time during the previous calendar year.
Show the types and amounts of project-generated solid waste taken to or diverted from landfills
or reused on the project from January 1 through December 31 of the previous calendar year.

Submit a final annual Solid Waste Disposal and Recycling Report within 5 business days
after Contract acceptance. Show the types and amounts of project-generated solid waste taken to
or diverted from landfills or reused on the project from January 1 to contract acceptance.

For each failure to submit a completed form, the Department withholds $10,000.

Add:
7-1.01L Asbestos and Hazardous Substances

+ Upon discovery, immediately stop working in and notify the Engineer of areas where
asbestos or a hazardous substance is present if the:

1. Contractor reasonably believes the substance is asbestos as defined in Labor Code §
6501.7 or a hazardous substance as defined in Health & Safety Code §§ 25316 and 25317

2. Presence is not described in the contract

3. Substance has not been made harmless

Add:
7-1.01M Archaeological Discoveries

If archaeological materials are discovered at the job site, protect and leave them undisturbed
in place and comply with:

1. Pub Res Code §§ 5097.5, 5097.98, and 5097.99
2. 14 CA Code of Regs § 4308

4. Penal Code § 622-1/2

5. Health & Safety Code § 7050.5

Archaeological materials are the remains of past human activity including historic-period
archaeological materials and prehistoric Native American archaeological materials. Nonhuman
fossils are not archaeological materials unless they show direct evidence of human use or
alteration or when found in direct physical association with archaeological materials

Historic-period archaeological materials include cultural remains beginning with imtial
European contact in California but at least 50 years old and include:

1. Trash deposits or clearly defined disposal pits containing tin cans, bottles, ceramic dishes,
or other refuse indicating previous occupation or use of the site

2. Structural remains of stone, brick, concrete, wood, or other building material found above
or below ground

3. Human skeletal remains from the historic period, with or without coffins or caskets,
including any associated grave goods

Prehistoric Native American archaeological materials include:
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Human skeletal remains or associated burial goods such as beads or ornaments

. Evidence of tool making or hunting such as arrowheads and associated chipping debris of
fine-grained materials such as obsidian, chert, or basalt

Evidence of plant processing such as pestles, grinding slabs, or stone bowls

Evidence of habitation such as cooking pits, stone hearths, packed or burnt earth floors
Remains from food processing such as concentrations of discarded or burnt animal bone,
shellfish remains, or burnt rocks used in cooking

N =t

kW

Immediately upon discovering archaeological materials, stop all work within an 18.5-meter
radius of the archaeological materials and notify the Engineer. Archaeological materials
discovered are the property of the State. Do not resume work within the 18.5-meter radius of the
discovery until the Engineer gives you written approval. If, in the opinion of the Engineer,
completion of the work is delayed or interfered with by reason of an archeological discovery or
investigation or recovery of archeological materials, you will be compensated for resulting losses
and an extension of time will be granted in the same manner as provided for in Section 8-1.09,
"Right of Way Delays," of the Standard Specifications.

The Department may use other forces to investigate and recover archaeological materials
from the location of the discovery. If ordered by the Engineer furnish labor, material, tools, and
equipment to secure the location of the discovery and assist in the investigation or recovery of
archaeological materials; the cost of this work will be paid for as extra work as specified in
Section 4-1.03D, "Extra Work," of the Standard Specifications.

In Section 7-1.02 in the 2nd paragraph, replace the 4th sentence with:

Trucks used to haul treated base, portland cement concrete, or hot mix asphalt shall enter
onto the base to dump at the nearest practical entry point ahead of spreading equipment.

In Section 7-1.02 between the 4th and S5th paragraphs, add:

Loads imposed on existing, new, or partially completed structures shall not exceed the load
carrying capacity of the structure or any portion of the structure as determined by AASHTO
LRFD with interims and California Amendments, Design Strength Limit State II. The
compressive strength of concrete (') to be used in computing the load carrying capacity shall be
the smaller of the following:

1. Actual compressive strength at the time of loading

2. Value of f'c shown on the plans for that portion of the structure or 2.5 times the value of f;
(extreme fiber compressive stress in concrete at service loads) shown on the plans for
portions of the structure where no f'; is shown

In Section 7-1.06 in the 1st paragraph, add:

The Contractor's Injury and Illness Prevention Program shall be submitted to the Engineer.
The program shall address the use of personal and company issued electronic devices during
work. The use of entertainment and personal communication devices in the work zone shall not
be allowed. Workers may use a communication device for business purposes in the work area, at
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" a location where their safety and the safety of other workers and the traveling public is not
compromised.

Replace Section 7-1.07 with:
7-1.07 Lead Compliance Plan

Section 7-1.07 applies if a bid item for a lead compliance plan is included in the Contract.

Prepare a work plan to prevent or minimize worker exposure to lead while managing and
handling earth materials. paint system debris, traffic stripe residue, and pavement marking
residue containing lead. Regulations containing specific Cal/OSHA requirements when working
with lead include 8 CA Code of Regs § 1532.1.

The plan must contain the items listed in 8 CA Code of Regs § 1532.1(e)(2)(B). Before
submittal, a CIH must sign and seal the plan. Submit the plan at least 7 days before starting any
activity that presents the potential for lead exposure. The Engineer notifies you of the
acceptability of the plan within 4 business days of receipt.

Before starting any activity that presents the potential for lead exposure to employees who
have no prior training, including State employees, provide a safety training program to these
emplovees that complies with 8 CA Code of Regs § 1532.1 and your lead compliance program.

Submit copies of air monitoring or job site inspection reports made by or under the direction
of the CIH under 8 CA Code of Regs § 1532.1 within 10 days after the date of monitoring or
inspection.

Supply personal protective equipment, training, and washing facilities required by your lead
compliance plan for 5 State employees.

The contract lump sum price paid for lead compliance plan includes full compensation for
furnishing all labor, materials. tools. equipment, and incidentals, and. for doing all the work
involved in preparing and implementing the plan as specified in this section.

In Section 7-1.09 replace the 8th paragraph with:

Signs, lights, flags, and other warning and safety devices and their use shall conform to the
requirements set forth in Part 6 of the California MUTCD except where a discrepancy exists
between the California MUTCD and the specifications; for discrepancies, comply with the
specifications. Signs or other protective devices furnished and erected by the Contractor, at the
Contractor's expense, as above provided, shall not obscure the visibility of, nor conflict in intent,
meaning and function of either existing signs, lights and traffic control devices or any
construction area signs and traffic control devices for which furnishing of, or payment for, is
provided elsewhere in the specifications. Signs furnished and erected by the Contractor, at the
Contractor's expense, shall be approved by the Engineer as to size, wording and location.

In Section 7-1.09 replace the 14th paragraph with:

The Contractor shall notify the Engineer not less than 18 days and no more than 90 days
prior to the anticipated start of an operation that will change the vertical or horizontal clearance
available to public traffic (including shoulders).

In Section 7-1.09 replace the 16th paragraph with:

When vertical clearance is temporarily reduced to 4.72 m or less, low clearance warning
signs shall be placed in accordance with Part 2 of the California MUTCD and as directed by the
Engineer. Signs shall conform to the dimensions, color, and legend requirements of the
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California MUTCD and these specifications except that the signs shall have black letters and
numbers on an orange retroreflective background. W12-2P signs shall be illuminated so that the
signs are clearly visible.

Add to Section 7-1.09:

The Contractor shall install temporary railing (Type K) between a lane open to public traffic
and an excavation, obstacle or storage area when the following conditions exist:

A. Excavations-The near edge of the excavation is 3.6 m or less from the edge of the lane,
except:

1. Excavations covered with sheet steel or concrete covers of adequate thickness to
prevent accidental entry by traffic or the public.

2. Excavations less than 0.3 m deep.

3. Trenches less than 0.3 m wide for irrigation pipe or electrical conduit, or excavations
less than 0.3 m in diameter.

4. Excavations parallel to the lane for the purpose of pavement widening or
reconstruction.

5. Excavations in side slopes, where the slope is steeper than 4:1 (horizontal:vertical).

6. Excavations protected by existing barrier or railing.

B. Temporarily Unprotected Permanent Obstacles-The work includes the installation of a
fixed obstacle together with a protective system, such as a sign structure together with
protective railing, and the Contractor elects to install the obstacle prior to installing the
protective system; or the Contractor, for the Contractor's convenience and with
permission of the Engineer, removes a portion of an existing protective railing at an
obstacle and does not replace such railing complete in place during the same day.

C. Storage Areas-Material or equipment is stored within 3.6 m of the lane and the storage is
not otherwise prohibited by the provisions of the Standard Specifications and these
special provisions.

The approach end of temporary railing (Type K), installed in conformance with the
provisions in this section "Public Safety" and in Section 7-1.09, "Public Safety," of the Standard
Specifications, shall be offset a minimum of 4.6 m from the edge of the traffic lane open to
public traffic. The temporary railing shall be installed on a skew toward the edge of the traffic
lane of not more than 0.3 m transversely to 3 m longitudinally with respect to the edge of the
traffic lane. If the 4.6 m minimum offset cannot be achieved, the temporary railing shall be
installed on the 10 to 1 skew to obtain the maximum available offset between the approach end
of the railing and the edge of the traffic lane, and an array of temporary crash cushion modules
shall be installed at the approach end of the temporary railing.

Temporary railing (Type K) shall be secured in place before starting work for which the
temporary railing is required.

Except for installing, maintaining and removing traffic control devices, whenever work is
performed or equipment is operated in the following work areas, the Contractor shall close the
adjacent traffic lane unless otherwise provided in the Standard Specifications and these special
provisions:
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Approach Speed of Public Traffic (Posted Limit) Work Areas

(Kilometers Per Hour)
Over 72 (45 Miles Per Hour) Within 1.8 m of a traffic lane but not on a traffic Jane
56 to 72 (35 to 45 Miles Per Hour) Within 0.9 m of a traffic Jane but not on a traffic lane

The lane closure provisions of this section shall not apply if the work area is protected by
permanent or temporary railing or barrier.

When traffic cones or delineators are used to delineate a temporary edge of a traffic lane, the
line of cones or delineators shall be considered to be the edge of the traffic lane, however, the
Contractor shall not reduce the width of an existing lane to less than 3 m without written
approval from the Engineer.

When work is not in progress on a trench or other excavation that required closure of an
adjacent lane, the traffic cones or portable delineators used for the lane closure shall be placed
off of and adjacent to the edge of the traveled way. The spacing of the cones or delineators shall
be not more than the spacing used for the lane closure.

Suspended loads or equipment shall not be moved nor positioned over public traffic or
pedestrians.

Replace Section 7-1.11 with:
7-1.11 PRESERVATION OF PROPERTY
Comply with Section 5-1.18, "Property and Facility Preservation."

Replace Section 7-1.12 with:
7-1.12 INDEMNIFICATION AND INSURANCE

The Contractor's obligations regarding indemnification of the State of California and the
requirements for insurance shall conform to the provisions in Section 3-1.05, "Insurance
Policies," and Sections 7-1.12A, "Indemnification," and 7-1.12B, "Insurance," of this Section 7-
1.12.

7-1.12A Indemnification

The Contractor shall defend, indemnify, and save harmless the State, including its officers,
employees, and agents (excluding agents who are design professionals) from any and all claims,
demands, causes of action, damages, costs, expenses, actual attorneys' fees, losses or liabilities,
in law or in equity (Section 7-1.12A Claims) arising out of or in connection with the Contractor's
performance of this contract for:

1. Bodily injury including, but not limited to, bodily injury, sickness or disease, emotional
injury or death to persons, including, but not limited to, the public, any employees or
agents of the Contractor, the State, or any other contractor; and

2. Damage to property of anyone including loss of use thereof; caused or alleged to be
caused in whole or in part by any negligent or otherwise legally actionable act or
omission of the Contractor or anyone directly or indirectly employed by the Contractor or
anyone for whose acts the Contractor may be liable.

Except as otherwise provided by law, these requirements apply regardless of the existence or
degree of fault of the State. The Contractor is not obligated to indemnify the State for Claims
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arising from conduct delineated in Civil Code Section 2782 and to Claims arising from any
defective or substandard condition of the highway that existed at or before the start of work,
unless this condition has been changed by the work or the scope of the work requires the
Contractor to maintain existing highway facilities and the Claim arises from the Contractor's
failure to maintain. The Contractor's defense and indemnity obligation shall extend to Claims
arising after the work is completed and accepted if the Claims are directly related to alleged acts
or omissions by the Contractor that occurred during the course of the work. State inspection is
not a waiver of full compliance with these requirements.

The Contractor's obligation to defend and indemnify shall not be excused because of the
Contractor's inability to evaluate liability or because the Contractor evaluates liability and
determine that the Contractor is not liable. The Contractor shall respond within 30 days to the
tender of any Claim for defense and indemnity by the State, unless this time has been extended
by the State. If the Contractor fails to accept or reject a tender of defense and indemnity within
30 days, in addition to any other remedy authorized by law, the Department may withhold such
funds the State reasonably considers necessary for its defense and indemnity until disposition has
been made of the Claim or until the Contractor accepts or rejects the tender of defense,
whichever occurs first. |

With respect to third-party claims against the Contractor, the Contractor waives all rights of
any type to express or implied indemnity against the State, its officers, employees, or agents
(excluding agents who are design professionals).

Nothing in the Contract is intended to establish a standard of care owed to any member of the
public or to extend to the public the status of a third-party beneficiary for any of these
indemnification specifications.

7-1.12B Insurance
7-1.12B(1) General
Nothing in the contract is intended to establish a standard of care owed to any member of the

public or to extend to the public the status of a third-party beneficiary for any of these insurance
specifications.

7-1.12B(2) Casualty Insurance

The Contractor shall procure and maintain insurance on all of its operations with companies
acceptable to the State as follows:

1. The Contractor shall keep all insurance in full force and effect from the beginning of the
work through contract acceptance.

2. All insurance shall be with an insurance company with a rating from A.M. Best Financial
Strength Rating of A- or better and a Financial Size Category of VII or better.

3. The Contractor shall maintain completed operations coverage with a carrier acceptable to
the State through the expiration of the patent deficiency in construction statute of repose
set forth in Code of Civil Procedure Section 337.1.

7-1.12B(3) Workers' Compensation and Employer's Liability Insurance

In accordance with Labor Code Section 1860, the Contractor shall secure the payment of
worker's compensation in accordance with Labor Code Section 3700.

In accordance with Labor Code Section 1861, the Contractor shall submit to the Department
the following certification before performing the work:
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I am aware of the provisions of Section 3700 of the Labor Code which require every
employer to be insured against liability for workers' compensation or to undertake self-
insurance in accordance with the provisions of that code, and I will comply with such
provisions before commencing the performance of the work of this contract.

Contract execution constitutes certification submittal.
The Contractor shall provide Employer's Liability Insurance in amounts not less than:

1. $1 000 000 for each accident for bodily injury by accident
2. $1 000 000 policy limit for bodily injury by disease
3. $1 000 000 for each employee for bodily injury by disease

If there is an exposure of injury to the Contractor's employees under the U.S.
Longshoremen's and Harbor Workers' Compensation Act, the Jones Act, or under laws,
regulations, or statutes applicable to maritime employees, coverage shall be included for such
injuries or claims.

7-1.12B(4) Liability Insurance
7-1.12B(4)(a) General

- The Contractor shall carry General Liability and Umbrella or Excess Liability Insurance
covering all operations by or on behalf of the Contractor providing insurance for bodily injury
liability and property damage liability for the following limits and including coverage for:

1. Premises, operations, and mobile equipment

2. Products and completed operations

3. Broad form property damage (including completed operations)
4. Explosion, collapse, and underground hazards

5. Personal injury

6. Contractual liability

7-1.12B(4)(b) Liability Limits/Additional Insureds
The limits of liability shall be at least the amounts shown in the following table:

Total Bid For Each Aggregate for Geperal Umbrella or
Occurrence! | Products/Completed Aggregate’ Excess Liability®
Operation
<$1 000 000 $1 000 000 $2 000 000 $2 000 000 $5 000 000
>$1 000 000
<$10 000 000 $1 000 000 $2 000 000 $2 000 000 $10 000 000
>$10 000 000 '
<$25 000 000 $2 000 000 $2 000 000 $4 000 000 $15 000 000
>$25 000 000 $2 000 000 $2 000 000 $4 000 000 $25 000 000
1. Combined single limit for bodily injury and property damage.
2. 'This limit shall apply separately to the Contractor's work under this contract.
3. The umbrella or excess policy shall contain a clause stating that it takes effect (drops
down) in the event the primary limits are impaired or exhausted.

The Contractor shall not require certified Small Business subcontractors to carry Liability
Insurance that exceeds the limits in the table above. Notwithstanding the limits specified herein,
at the option of the Contractor, the liability insurance limits for certified Small Business
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subcontractors of any tier may be less than those limits specified in the table. For Small
Business subcontracts, "Total Bid" shall be interpreted as the amount of subcontracted work to a
certified Small Business.

The State, including its officers, directors, agents (excluding agents who are design
professionals), and employees, shall be named as additional insureds under the General Liability
and Umbrella Liability Policies with respect to liability arising out of or connected with work or
operations performed by or on behalf of the Contractor under this contract. Coverage for such
additional insureds does not extend to liability:

1. Arising from any defective or substandard condition of the roadway which existed at or
before the time the Contractor started work, unless such condition has been changed by
the work or the scope of the work requires the Contractor to maintain existing roadway
facilities and the claim arises from the Contractor's failure to maintain;

2. For claims occurring after the work is completed and accepted unless these claims are
directly related to alleged acts or omissions of the Contractor that occurred during the
course of the work; or

3. To the extent prohibited by Insurance Code Section 11580.04

Additional insured coverage shall be provided by a policy provision or by an endorsement
providing coverage at least as broad as Additional Insured (Form B) endorsement form CG 2010,
as published by the Insurance Services Office (ISO), or other form designated by the
Department.

7-1.12B(4)(c) Contractor's Insurance Policy is Primary

The policy shall stipulate that the insurance afforded the additional insureds applies as
primary insurance. Any other insurance or self-insurance maintained by the State is excess only
and shall not be called upon to contribute with this insurance.

7-1.12B(5) Automobile Liability Insurance

The Contractor shall carry automobile liability insurance, including coverage for all owned,
hired, and nonowned automobiles. The primary limits of liability shall be not less than
$1 000 000 combined single limit each accident for bodily injury and property damage. The
umbrella or excess liability coverage required under Section 7-1.12B(4)(b) also applies to
automobile liability.

7-1.12B(6) Policy Forms, Endorsements, and Certificates

The Contractor shall provide its General Liability Insurance under Commercial General
Liability policy form No. CG0001 as published by the Insurance Services Office (ISO) or under
a policy form at least as broad as policy form No. CG0001.

7-1.12B(7) Deductibles

The State may expressly allow deductible clauses, which it does not consider excessive,
overly broad, or harmful to the interests of the State. Regardless of the allowance of exclusions
or deductions by the State, the Contractor is responsible for any deductible amount and shall
warrant that the coverage provided to the State is in accordance with Section 7-1.12B,
"Insurance.”
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7-1.12B(8) Enforcement

The Department may assure the Contractor's compliance with its insurance obligations. Ten
days before an insurance policy lapses or is canceled during the contract period, the Contractor
shall submit to the Department evidence of renewal or replacement of the policy.

If the Contractor fails to maintain any required insurance coverage, the Department may
maintain this coverage and withhold or charge the expense to the Contractor or terminate the
Contractor's control of the work in accordance with Section 8-1.08, "Termination of Control."

The Contractor is not relieved of its duties and responsibilities to indemnify, defend, and hold
harmless the State, its officers, agents, and employees by the Department's acceptance of
insurance policies and certificates.

Minimum insurance coverage amounts do not relieve the Contractor for liability in excess of
such coverage, nor do they preclude the State from taking other actions available to it, including
the withholding of funds under this contract.

7-1.12B(9) Self-Insurance

Self-insurance programs and self-insured retentions in insurance policies are subject to
separate annual review and approval by the State.

If the Contractor uses a self-insurance program or self-insured retention, the Contractor shall
provide the State with the same protection from liability and defense of suits as would be
afforded by first-dollar insurance. Execution of the contract is the Contractor's
acknowledgement that the Contractor will be bound by all laws as if the Contractor were an
insurer as defined under Insurance Code Section 23 and that the self-insurance program or self-
insured retention shall operate as insurance as defined under Insurance Code Section 22.

In Section 7-1.13 delete the S5th and 6th paragraphs.

Add:
7-1.50 FEDERAL LAWS FOR FEDERAL-AID CONTRACTS
7-1.50A General

Section 7-1.50, "Federal Laws for Federal-Aid Contracts," includes specifications required in
a Federal-aid construction contract and applies to a Federal-aid contract. -

Form FHWA-1273 is included in the contract in Section 7-1.50B, "FHWA-1273." Some
contract terms on the form are different than those used in other contract parts as shown in the
following table:

FHWA-1273 Terms and Department Equivalencies

FHWA-1273 Term Equivalent Term Used in Other
Contract Parts
SHA Department
SHA contracting officer Engineer
SHA resident engineer Engineer
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7-1.50B FHWA-1273

FHWA-1273 Electronic version -- March 10, 1994
with revised Section VI

REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION
‘ CONTRACTS

I.  General

II. Nondiscrimination

III. Nonsegregated Facilities

IV. Payment of Predetermined Minimum Wage

V. Statements and Payrolls

VI. Record of Materials, Supplies, and Labor

VII. Subletting or Assigning the Contract

VIII. Safety: Accident Prevention

IX. False Statements Concerning Highway Projects

X. Implementation of Clean Air Act and Federal Water Pollution Control Act

XI. Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary
Exclusion

XII. Certification Regarding Use of Contract Funds for Lobbying

ATTACHMENTS

A.

Employment Preference for Appalachian Contracts (included in Appalachian contracts
only)
GENERAL

These contract provisions shall apply to all work performed on the contract by the
contractor’s own organization and with the assistance of workers under the contractor’s
immediate superintendence and to all work performed on the contract by piecework,
station work, or by subcontract.

Except as otherwise provided for in each section, the contractor shall insert in each
subcontract all of the stipulations contained in these Required Contract Provisions, and
further require their inclusion in any lower tier subcontract or purchase order that may in
turn be made. The Required Contract Provisions shall not be incorporated by reference in
any case. The prime contractor shall be responsible for compliance by any subcontractor
or lower tier subcontractor with these Required Contract Provisions.

A breach of any of the stipulations contained in these Required Contract Provisions shall
be sufficient grounds for termination of the contract.

A breach of the following clauses of the Required Contract Provisions may also be
grounds for debarment as provided in 29 CFR 5.12:

Section I, paragraph 2;
Section IV, paragraphs 1, 2, 3, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.

Disputes arising out of the labor standards provisions of Section IV (except paragraph 5)
and Section V of these Required Contract Provisions shall not be subject to the general
disputes clause of this contract. Such disputes shall be resolved in accordance with the
procedures of the U.S. Department of Labor (DOL) as set forth in 29 CFR 5, 6, and 7.
Disputes within the meaning of this clause include disputes between the contractor (or
any of its subcontractors) and the contracting agency, the DOL, or the contractor’s
employees or their representatives.
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I1.

6. Selection of Labor: During the performance of this contract, the contractor shall not:

a. discriminate against labor from any other State, possession, or territory of the United
States (except for employment preference for Appalachian contracts, when
applicable, as specified in Attachment A), or

b. employ convict labor for any purpose within the limits of the project unless it is labor
performed by convicts who are on parole, supervised release, or probation.

NONDISCRIMINATION

(Applicable to all Federal-aid construction contracts and to all related subcontracts of
$10,000 or more.) :

. Equal Employment Opportunity: Equal employment opportunity (EEO) requirements

not to discriminate and to take affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35, 29 CFR 1630 and 41 CFR
60) and orders of the Secretary of Labor as modified by the provisions prescribed herein,
and imposed pursuant to 23 U.S.C. 140 shall constitute the EEO and specific affirmative
action standards for the contractor’s project activities under this contract. The Equal
Opportunity Construction Contract Specifications set forth under 41 CFR 60-4.3 and the
provisions of the American Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) set forth
under 28 CFR 35 and 29 CFR 1630 are incorporated by reference in this contract. In the
execution of this contract, the contractor agrees to comply with the following minimum
specific requirement activities of EEO:

a. The contractor will work with the State highway agency (SHA) and the Federal
Government in carrying out EEO obligations and in their review of his/her activities
under the contract.

b. The contractor will accept as his operating policy the following statement:

"It is the policy of this Company to assure that applicants are employed, and that
employees are treated during employment, without regard to their race, religion, sex,
color, national origin, age or disability. Such action shall include: employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship, preapprenticeship, and/or on-the-job training."

. EEO Officer: The contractor will designate and make known to the SHA contracting

officers an EEO Officer who will have the responsibility for and must be capable of
effectively administering and promoting an active contractor program of EEO and who
must be assigned adequate authority and responsibility to do so.

. Dissemination of Policy: All members of the contractor’s staff who are authorized to

hire, supervise, promote, and discharge employees, or who recommend such action, or
who are substantially involved in such action, will be made fully cognizant of, and will
implement, the contractor’s EEO policy and contractual responsibilities to provide EEO
in each grade and classification of employment. To ensure that the above agreement will
be met, the following actions will be taken as a minimum:

a. Periodic meetings of supervisory and personnel office employees will be conducted
before the start of work and then not less often than once every six months, at which
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time the contractor’s EEO policy and its implementation will be reviewed and
explained. The meetings will be conducted by the EEO Officer.

b. All new supervisory or personnel office employees will be given a thorough
indoctrination by the EEO Officer, covering all major aspects of the contractor’s EEO
obligations within thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for the project will be instructed
by the EEO Officer in the contractor’s procedures for locating and hiring minority
group employees.

d. Notices and posters setting forth the contractor’s EEO policy will be placed in areas
readily accessible to employees, applicants for employment and potential employees.

e. The contractor’s EEO policy and the procedures to implement such policy will be
brought to the attention of employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: When advertising for employees, the contractor will include in all
advertisements for employees the notation: "An Equal Opportunity Employer." All such
advertisements will be placed in publications having a large circulation among minority
groups in the area from which the project work force would normally be derived.

a. The contractor will, unless precluded by a valid bargaining agreement, conduct
systematic and direct recruitment through public and private employee referral
sources likely to yield qualified minority group applicants. To meet this requirement,
the contractor will identify sources of potential minority group employees, and
establish with such identified sources procedures whereby minority group applicants
may be referred to the contractor for employment consideration.

b. In the event the contractor has a valid bargaining agreement providing for exclusive
hiring hall referrals, he is expected to observe the provisions of that agreement to the
extent that the system permits the contractor's compliance with EEO contract
provisions. (The DOL has held that where implementation of such agreements have
the effect of discriminating against minorities or women, or obligates the contractor
to do the same, such implementation violates Executive Order 11246, as amended.)

c. The contractor will encourage his present employees to refer minority group
applicants for employment. Information and procedures with regard to referring
minority group applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and employee benefits shall be
established and administered, and personnel actions of every type, including hiring,
upgrading, promotion, transfer, demotion, layoff, and termination, shall be taken without
regard to race, color, religion, sex, national origin, age or disability. The following
procedures shall be followed:

a. The contractor will conduct periodic inspections of project sites to insure that
working conditions and employee facilities do not indicate discriminatory treatment
of project site personnel.

b. The contractor will periodically evaluate the spread of wages paid within each
classification to determine any evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnel actions in depth to
determine whether there is evidence of discrimination. Where evidence is found, the
contractor will promptly take corrective action. If the review indicates that the
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discrimination may extend beyond the actions reviewed, such corrective action shall
include all affected persons.

d. The contractor will promptly investigate all complaints of alleged discrimination
made to the contractor in connection with his obligations under this contract, will
attempt to resolve such complaints, and will take appropriate corrective action within
a reasonable time. If the investigation indicates that the discrimination may affect
persons other than the complainant, such corrective action shall include such other
persons. Upon completion of each investigation, the contractor will inform every
complainant of all of his avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and increasing the skills of minority
group and women employees, and applicants for employment.

b. Consistent with the contractor’s work force requirements and as permissible under
Federal and State regulations, the contractor shall make full use of training programs,
i.e., apprenticeship, and on-the-job training programs for the geographical area of
contract performance. Where feasible, 25 percent of apprentices or trainees in each
occupation shall be in their first year of apprenticeship or training. In the event a
special provision for training is provided under this contract, this subparagraph will
be superseded as indicated in the special provision. ’

c. The contractor will advise employees and applicants for employment of available
training programs and entrance requirements for each.

d. The contractor will periodically review the training and promotion potential of
minority group and women employees and will encourage eligible employees to
apply for such training and promotion.

7. Unions: If the contractor relies in whole or in part upon unions as a source of employees,
the contractor will use his/her best efforts to obtain the cooperation of such unions to
increase opportunities for minority groups and women within the unions, and to effect
referrals by such unions of minority and female employees. Actions by the contractor
either directly or through a contractor’s association acting as agent will include the
procedures set forth below:

a. The contractor will use best efforts to develop, in cooperation with the unions, joint
training programs aimed toward qualifying more minority group members and
women for membership in the unions and increasing the skills of minority group
employees and women so that they may qualify for higher paying employment. '

b. The contractor will use best efforts to incorporate an EEO clause into each union
agreement to the end that such union will be contractually bound to refer applicants
without regard to their race, color, religion, sex, national origin, age or disability.

c. The contractor is to obtain information as to the referral practices and policies of the
labor union except that to the extent such information is within the exclusive
possession of the labor union and such labor union refuses to furnish such
information to the contractor, the contractor shall so certify to the SHA and shall set
forth what efforts have been made to obtain such information.

d. In the event the union is unable to provide the contractor with a reasonable flow of
minority and women referrals within the time limit set forth in the collective
bargaining agreement, the contractor will, through independent recruitment efforts,
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fill the employment vacancies without regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified and/or qualifiable
minority group persons and women. (The DOL has held that it shall be no excuse that
the union with which the contractor has a collective bargaining agreement providing
for exclusive referral failed to refer minority employees.) In the event the union
referral practice prevents the contractor from meeting the obligations pursuant to
Executive Order 11246, as amended, and these specifications, such contractor shall
immediately notify the SHA.

8. Selection of Subcontractors, Procurement of Materials and Leasing of Equipment:
The contractor shall not discriminate on the grounds of race, color, religion, sex, national
origin, age or disability in the selection and retention of subcontractors, including
procurement of materials and leases of equipment.

a. The contractor shall notify all potential subcontractors and suppliers of his/her EEO
obligations under this contract.

b. Disadvantaged business enterprises (DBE), as defined in 49 CFR 23, shall have equal
opportunity to compete for and perform subcontracts which the contractor enters into
pursuant to this contract. The contractor will use his best efforts to solicit bids from
and to utilize DBE subcontractors or subcontractors with meaningful minority group
and female representation among their employees. Contractors shall obtain lists of
DBE construction firms from SHA personnel.

c. The contractor will use his best efforts to ensure subcontractor compliance with their
EEO obligations.

9. Records and Reports: The contractor shall keep such records as necessary to document
compliance with the EEO requirements. Such records shall be retained for a period of
three years following completion of the contract work and shall be available at reasonable
times and places for inspection by authorized representatives of the SHA and the FHWA.

a. The records kept by the contractor shall document the following:

I. The number of minority and non-minority group members and women
employed in each work classification on the project;

2. The progress and efforts being made in cooperation with unions, when
applicable, to increase employment opportunities for minorities and women;

3. The progress and efforts being made in locating, hiring, training, qualifying,
and upgrading minority and female employees; and

4, The progress and efforts being made in securing the services of DBE

subcontractors or subcontractors with meaningful minority and female
representation among their employees.

b. The contractors will submit an annual report to the SHA each July for the duration of
the project, indicating the number of minority, women, and non-minority group
employees currently engaged in each work classification required by the contract
work. This information is to be reported on Form FHWA-1391. If on-the-job training
is being required by special provision, the contractor will be required to collect and
report training data.
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IIL.

IVv.

NONSEGREGATED FACILITIES

(Applicable to all Federal-aid construction contracts and to all related subcontracts of
$10,000 or more.)

By submission of this bid, the execution of this contract or subcontract, or the
consummation of this material supply agreement or purchase order, as appropriate, the
bidder, Federal-aid construction contractor, subcontractor, material supplier, or vendor, as
appropriate, certifies that the firm does not maintain or provide for its employees any
segregated facilities at any of its establishments, and that the firm does not permit its
employees to perform their services at any location, under its control, where segregated
facilities are maintained. The firm agrees that a breach of this certification is a violation
of the EEO provisions of this contract. The firm further certifies that no employee will be
denied access to adequate facilities on the basis of sex or disability.

. As used in this certification, the term "segregated facilities" means any waiting rooms,

work areas, restrooms and washrooms, restaurants and other eating areas, timeclocks,
locker rooms, and other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing facilities provided for
employees which are segregated by explicit directive, or are, in fact, segregated on the
basis of race, color, religion, national origin, age or disability, because of habit, local
custom, or otherwise. The only exception will be for the disabled when the demands for
accessibility override (e.g. disabled parking).

The contractor agrees that it has obtained or will obtain identical certification from
proposed subcontractors or material suppliers prior to award of subcontracts or
consummation of material supply agreements of $10,000 or more and that it will retain
such certifications in its files.

PAYMENT OF PREDETERMINED MINIMUM WAGE

(Applicable to all Federal-aid construction contracts exceeding $2,000 and to all related
subcontracts, except for projects located on roadways classified as local roads or rural
minor collectors, which are exempt.)

General:

a. All mechanics and laborers employed or working upon the site of the work will be
paid unconditionally and not less often than once a week and without subsequent
deduction or rebate on any account [except such payroll deductions as are permitted
by regulations (29 CFR 3) issued by the Secretary of Labor under the Copeland Act
(40 U.S.C. 276¢)] the full amounts of wages and bona fide fringe benefits (or cash
equivalents thereof) due at time of payment. The payment shall be computed at wage
rates not less than those contained in the wage determination of the Secretary of
Labor (hereinafter "the wage determination") which is attached hereto and made a
part hereof, regardless of any contractual relationship which may be alleged to exist
between the contractor or its subcontractors and such laborers and mechanics. The
wage determination (including any additional classifications and wage rates
conformed under paragraph 2 of this Section IV and the DOL poster (WH-1321) or
Form FHWA-1495) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can
be easily seen by the workers. For the purpose of this Section, contributions made or
costs reasonably anticipated for bona fide fringe benefits under Section 1(b) (2) of the
Davis- Bacon Act (40 U.S.C. 276a) on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of Section IV,
paragraph 3b, hereof. Also, for the purpose of this Section, regular contributions
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made or costs incurred for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs, which cover the particular weekly period,
are deemed to be constructively made or incurred during such weekly period. Such
laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on
the wage determination for the classification of work actually performed, without
regard to skill, except as provided in paragraphs 4 and 5 of this Section IV.

Laborers or mechanics performing work in more than one classification may be
compensated at the rate specified for each classification for the time actually worked
therein, provided, that the employer’s payroll records accurately set forth the time
spent in each classification in which work is performed.

All rulings and interpretations of the Davis-Bacon Act and related acts contained in
29 CFR 1, 3, and 5 are herein incorporated by reference in this contract.

2. Classification:

a. The SHA contracting officer shall require that any class of laborers or mechanics

employed under the contract, which is not listed in the wage determination, shall be
classified in conformance with the wage determination.

The contracting officer shall approve an additional classification, wage rate and fringe
benefits only when the following criteria have been met:

1. the work to be performed by the additional classification requested is not
performed by a classification in the wage determination;

2. the additional classification is utilized in the area by the construction
industry;

3. the proposed wage rate, including any bona fide fringe benefits, bears a

reasonable relationship to the wage rates contained in the wage
determination; and

4. with respect to helpers, when such a classification prevails in the area in
which the work is performed.

If the contractor or subcontractors, as appropriate, the laborers and mechanics (if
known) to be employed in the additional classification or their representatives, and
the contracting officer agree on the classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of the action taken shall be
sent by the contracting officer to the DOL, Administrator of the Wage and Hour
Division, Employment Standards Administration, Washington, D.C. 20210. The
Wage and Hour Administrator, or an authorized representative, will approve, modify,
or disapprove every additional classification action within 30 days of receipt and so
advise the contracting officer or will notify the contracting officer within the 30-day
period that additional time is necessary. ‘

In the event the contractor or subcontractors, as appropriate, the laborers or
mechanics to be employed in the additional classification or their representatives, and
the contracting officer do not agree on the proposed classification and wage rate
(including the amount designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the views of all interested
parties and the recommendation of the contracting officer, to the Wage and Hour
Administrator for determination. Said Administrator, or an authorized representative,
will issue a determination within 30 days of receipt and so advise the contracting
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officer or will notify the contracting officer within the 30-day period that additional
time is necessary.

e. The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraph 2c or 2d of this Section IV shall be paid to all workers performing work in
the additional classification from the first day on which work is performed in the
classification.

3. Payment of Fringe Benefits:

a. Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor or subcontractors, as appropriate, shall either pay the benefit as stated in
the wage determination or shall pay another bona fide fringe benefit or an hourly case
equivalent thereof.

b. If the contractor or subcontractor, as appropriate, does not make payments to a trustee
or other third person, he/she may consider as a part of the wages of any laborer or
mechanic the amount of any costs reasonably anticipated in providing bona fide
fringe benefits under a plan or program, provided, that the Secretary of Labor has
found, upon the written request of the contractor, that the applicable standards of the
Davis-Bacon Act have been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of obligations under the plan
or program. ’

4. Apprentices and Trainees (Programs of the U.S. DOL) and Helpers:
a. Apprentices:

1. Apprentices will be permitted to work at less than the predetermined rate for the work
they performed when they are employed pursuant to and individually registered in a
bona fide apprenticeship program registered with the DOL, Employment and
Training Administration, Bureau of Apprenticeship and Training, or with a State
apprenticeship agency recognized by the Bureau, or if a person is employed in his/her
first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been
certified by the Bureau of Apprenticeship and Training or a State apprenticeship
agency (where appropriate) to be eligible for probationary employment as an
apprentice.

2. The allowable ratio of apprentices to journeyman-level employees on the job site in
any craft classification shall not be greater than the ratio permitted to the contractor as
to the entire work force under the registered program. Any employee listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as
stated above, shall be paid not less than the applicable wage rate listed in the wage
determination for the classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor or subcontractor is
performing construction on a project in a locality other than that in which its program
is registered, the ratios and wage rates (expressed in percentages of the journeyman-
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level hourly rate) specified in the contractor’s or subcontractor’s registered program
shall be observed.

Every apprentice must be paid at not less than the rate specified in the registered
program for the apprentice’s level of progress, expressed as a percentage of the
journeyman-level hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount of fringe benefits listed on the
wage determination for the applicable classification. If the Administrator for the
Wage and Hour Division determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in accordance with that
determination. ’

In the event the Bureau of Apprenticeship and Training, or a State apprenticeship
agency recognized by the Bureau, withdraws approval of an apprenticeship program,
the contractor or subcontractor will no longer be permitted to utilize apprentices at

~ less than the applicable predetermined rate for the comparable work performed by

regular employees until an acceptable program is approved.

b. Trainees:

C.

1.

Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than
the predetermined rate for the work performed unless they are employed pursuant to
and individually registered in a program which has received prior approval, evidenced
by formal certification by the DOL, Employment and Training Administration.

The ratio of trainees to journeyman-level employees on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Any employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any
trainee performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed.

Every trainee must be paid at not less than the rate specified in the approved program
for his/her level of progress, expressed as a percentage of the journeyman-level
hourly rate specified in the applicable wage determination. Trainees shall be paid
fringe benefits in accordance with the provisions of the trainee program. If the trainee
program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman-level wage rate on the wage determination which
provides for less than full fringe benefits for apprentices, in which case such trainees
shall receive the same fringe benefits as apprentices.

In the event the Employment and Training Administration withdraws approval of a
training program, the contractor or subcontractor will no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

Helpers:
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Helpers will be permitted to work on a project if the helper classification is specified
and defined on the applicable wage determination or is approved pursuant to the
conformance procedure set forth in Section IV.2. Any worker listed on a payroll at a
helper wage rate, who is not a helper under an approved definition, shall be paid not
less than the applicable wage rate on the wage determination for the classification of
work actually performed.

5. Apprentices and Trainees (Programs of the U.S. DOT):

Apprentices and trainees working under apprenticeship and skill training programs which
have been certified by the Secretary of Transportation as promoting EEO in connection
with Federal-aid highway construction programs are not subject to the requirements of
paragraph 4 of this Section IV. The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the particular programs. The ratio of
apprentices and trainees to journeymen shall not be greater than permitted by the terms of
the particular program.
6. Withholding:

The SHA shall upon its own action or upon written request of an authorized
representative of the DOL withhold, or cause to be withheld, from the contractor or
subcontractor under this contract or any other Federal contract with the same prime
contractor, or any other Federally-assisted contract subject to Davis-Bacon prevailing
wage requirements which is held by the same prime contractor, as much of the accrued
payments or advances as may be considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the contractor or any
subcontractor the full amount of wages required by the contract. In the event of failure to
pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or
working on the site of the work, all or part of the wages required by the contract, the SHA
contracting officer may, after written notice to the contractor, take such action as may be
necessary to cause the suspension of any further payment, advance, or guarantee of funds
until such violations have ceased.
7. Overtime Requirements:

No contractor or subcontractor contracting for any part of the contract work which may
require or involve the employment of laborers, mechanics, watchmen, or guards
(including apprentices, trainees, and helpers described in paragraphs 4 and 5 above) shall
require or permit any laborer, mechanic, watchman, or guard in any workweek in which
he/she is employed on such work, to work in excess of 40 hours in such workweek unless
such laborer, mechanic, watchman, or guard receives compensation at a rate not less than
one-and-one-half times his/her basic rate of pay for all hours worked in excess of 40
hours in such workweek.
8. Violation:

Liability for Unpaid Wages; Liquidated Damages: In the event of any violation of the clause
set forth in paragraph 7 above, the contractor and any subcontractor responsible thereof shall be
liable to the affected employee for his/her unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory) for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer, mechanic,
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watchman, or guard employed in violation of the clause set forth in paragraph 7, in the sum of
$10 for each calendar day on which such employee was required or permitted to work in excess
of the standard work week of 40 hours without payment of the overtime wages required by the
clause set forth in paragraph 7.

9. Withholding for Unpaid Wages and Liquidated Damages:

The SHA shall upon its own action or upon written request of any authorized
representative of the DOL withhold, or cause to be withheld, from any monies payable on
account of work performed by the contractor or subcontractor under any such contract or
any other Federal contract with the same prime contractor, or any other Federally-assisted
contract subject to the contract Work Hours and Safety Standards Act, which is held by
the same prime contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph 8 above.
V. STATEMENTS AND PAYROLLS

(Applicable to all Federal-aid construction contracts exceeding $2,000 and to all related
subcontracts, except for projects located on roadways classified as local roads or rural
collectors, which are exempt.)

1. Compliance with Copeland Regulations (29 CFR 3):

The contractor shall comply with the Copeland Regulations of the Secretary of Labor
which are herein incorporated by reference.
2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be maintained by the contractor and
each subcontractor during the course of the work and preserved for a period of 3
years from the date of completion of the contract for all laborers, mechanics,
apprentices, trainees, watchmen, helpers, and guards working at the site of the work.

b. The payroll records shall contain the name, social security number, and address of
each such employee; his or her correct classification; hourly rates of wages paid
(including rates of contributions or costs anticipated for bona fide fringe benefits or
cash equivalent thereof the types described in Section 1(b)(2)(B) of the Davis Bacon
Act); daily and weekly number of hours worked; deductions made; and actual wages
paid. In addition, for Appalachian contracts, the payroll records shall contain a
notation indicating whether the employee does, or does not, normally reside in the
labor area as defined in Attachment A, paragraph 1. Whenever the Secretary of
Labor, pursuant to Section IV, paragraph 3b, has found that the wages of any laborer
or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in Section 1(b)(2)(B) of the Davis Bacon
Act, the contractor and each subcontractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan or program is
financially responsible, that the plan or program has been communicated in writing to
the laborers or mechanics affected, and show the cost anticipated or the actual cost
incurred in providing benefits. Contractors or subcontractors employing apprentices
or trainees under approved programs shall maintain written evidence of the
registration of apprentices and trainees, and ratios and wage rates prescribed in the
applicable programs.

c. Each contractor and subcontractor shall furnish, each week in which any contract
work is performed, to the SHA resident engineer a payroll of wages paid each of its
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