SUBMITTAL TO THE BOARD OF SUPERVISORS
COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

FROM: Department of Environmental Health SUBMITTAL DATE:
July 13, 2016

SUBJECT: Adoption of Ordinance No. 838.2, an ordinance of the County of Riverside amending
Ordinance 838 Regarding the Permitting of Tobacco Retailers. Countywide. (0); Funded by permits and
potential fines for non-compliance.

RECOMMENDED MOTION: That the Board of Supervisors:
1. Adopt Ordinance No. 838.2, an ordinance amending Ordinance 838 Regarding the Permitting of
Tobacco Retailers

BACKGROUND:
Summary

Ordinance 838.1 currently states all persons must be at least 18 years of age to legally purchase tobacco
or tobacco paraphernalia. Riverside County Department of Environmental Health is charged with
managing the Retail Tobacco Permitting Program. All retail tobacco facilities are inspected to ensure
compliance with state and local laws. Decoy operations are also conducted to ensure that tobacco

- | facilities are checking identification and not selling tobacco products to underage persons. (Continued)
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SUBMITTAL TO THE BOARD OF SUPERVISORS, COUNTY OF RIVERSIDE, STATE OF CALIFORNIA
FORM 11: Adoption of Ordinance No. 838.2, an ordinance of the County of Riverside amending
Ordinance 838 Regarding the Permitting of Tobacco Retailers. Countywide. (0); Funded by permits and
potential fines for non-compliance.

DATE: July 13, 2016

PAGE: Page 2 of 2

BACKGROUND:

Summary (continued)

Governor Brown signed Senate Bill No 7 on May 04, 2016 which raises the minimum age to purchase
tobacco or tobacco products to 21 (except active military with valid military 1D, which remains at 18). A
section dealing with where tobacco advertising can be placed will be removed as Federal law deemed it
unconstitutional. The definition of tobacco will be replaced to match the state of California’s definition
which unequivocally includes all vape and e-cigarettes. The amended ordinance will also reflect the
minimum age to purchase all tobacco and tobacco paraphernalia will be 21 years or older (with the

military exemption).

Impact on Citizens and Businesses

The purpose of the Retail Tobacco Permitting Program is to discourage retailers from selling tobacco products
to underage persons. The Institute of Medicine reports that 90 percent of daily smokers began using tobacco
before turning 19. With the minimum age required to purchase tobacco increased to 21, the goal is to reduce

smoking rates thus resulting in a healthier community.
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ORDINANCE NO. 838

(AS AMENDED THROUGH 838.2)
AN ORDINANCE OF THE COUNTY OF RIVERSIDE

REGARDING THE PERMITTING OF TOBACCO RETAILERS

The Board of Supervisors of the County of Riverside ordains as follows:

Section 1. PURPOSE AND INTENT. Riverside County has a substantial interest in
promoting compliance with federal, state, and local laws intended to regulate tobacco sales and use; in
discouraging the illegal purchase of tobacco products by a person under 21 years of age; in promoting
compliance with laws prohibiting sales of cigarettes and tobacco products to a person under 21 years of
age; in protecting youth from being lured into illegal activity through the misconduct of adults; and in
reducing the incidence of tobacco related disease. It is the intent of this Ordinance to encourage
responsible tobacco retailing and to discourage violations of tobacco related laws, especially those that
prohibit or discourage the sale or distribution of tobacco products to a person under 21 years of age, but
not to expand or reduce the degree to which the acts regulated by federal or state law are criminally
proscribed or to alter the penalty provided therefore.

Section 2. DEFINITIONS. For the purposes of this Ordinance, the following words and
terms shall have the following meanings:

a. “Arm’s Length Transaction” shall mean: a sale in good faith and for valuable
consideration that reflects the fair market value in the open market between two
informed and willing parties, neither under any compulsion to participate in the
transaction. A sale between relatives, related companies or partners, or a sale for
the primary purpose of avoiding the effect of the violations of this Ordinance is
presumed not to be an arm’s length transaction.

b. “Department” shall mean: the County of Riverside Department of Environmental
Health, including the Director of the Department of Environmental Health or his or
her designee.

c. “Enforcement officer” shall mean: the Director of Environmental Health or his or
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her designee.

“Person” shall mean: any natural person, partnership, cooperative association,
corporation, personal representative, receiver, trustee, assignee, or any other legal
entity.

“Proprietor” shall mean: a person with an ownership or managerial interest in a
business. An ownership interest shall be deemed to exist when a person has a ten
percent (10%) or greater interest in the stock, assets, or income of a business other
than the sole interest of security for debt. A managerial interest shall be deemed to
exist when a person can or does have, or can or does share ultimate control over
the day-to-day operations of a business.

“Self-Service Display” shall mean: the open display of tobacco products or
tobacco paraphernalia in a manner that is accessible to the general public without
the assistance of the retailer or employee of the retailer. A vending machine is a
form of self-service display.

“Tobacco Paraphernalia™ shall mean: cigarette papers or wrappers, pipes, holders
of smoking materials of all types, cigarette rolling machines, and any other item
designed for the smoking, preparation, storing, or consumption of tobacco
products.

“Tobacco product” means any of the following:

(A) A product containing, made, or derived from tobacco or nicotine that is
intended for human consumption, whether smoked, heated, chewed, absorbed,
dissolved, inhaled, snorted, sniffed, or ingested by any other means, including, but
not limited to, cigarettes, cigars, little cigars, chewing tobacco, pipe tobacco, or
snuff.

(B) An electronic device that delivers nicotine or other vaporized liquids to the
person inhaling from the device, including, but not limited to, an electronic

cigarette, cigar, pipe, or hookah.
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Section 3.

(C) Any component, part, or accessory of a tobacco product, whether or not sold
separately.

“Tobacco product” does not include a product that has been approved by the
United States Food and Drug Administration for sale as a tobacco cessation
product or for other therapeutic purposes where the product is marketed and sold

solely for such an approved purpose.

“Tobacco Retailer” shall mean: any person who sells, offers for sale, or does or

offers to exchange for any form of consideration, tobacco, tobacco products, or

tobacco paraphernalia; “Tobacco Retailing” shall mean the performance of any of
these things. This definition is without regard to the quantity of tobacco, tobacco
products, or tobacco paraphernalia sold, offered for sale, exchanged, or offered for
exchange.

“Tobacco Retailer’s Permit” or “Permit” shall mean: the certificate issued by the
Director of the Department of Environmental Health which allows a facility to sell
tobacco, tobacco products, and tobacco paraphernalia. The issuance of this permit
does not indicate or imply that the facility is in compliance with all State and
County regulations related to its operation; and may be suspended or revoked by
the Department.

TOBACCO RETAILER’S PERMIT REQUIREMENTS AND

APPLICATION PROCESS.

a.

Application for a tobacco retailer’s permit shall be submitted in the name of each
proprietor proposing to conduct retail tobacco sales and shall be signed by each
proprietor or an authorized agent thereof. It is the responsibility of each proprietor
to be informed of the laws affecting the issuance of a tobacco retailer’s permit. A
permit that is issued in error or on the basis of false or misleading information
supplied by a proprietor shall be revoked pursuant to Section 8.c. of this

Ordinance.
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b.

All applications shall be submitted on a form supplied by the Department and shall

contain the following information:

1.
2.

The name, address, and telephone number of each proprietor.
The business name, address, and telephone number of the single
fixed location for which a tobacco retailer’s permit is sought.
The name and mailing address authorized by each proprietor to
receive all permit-related communications and notices (the
“Authorized Address™). If an authorized address is not supplied,

each proprietor shall be understood to consent to the provision of

notice at the business address specified in subparagraph 2 above.

Proof that the location for which a tobacco retailer’s permit is

sought has been issued a valid state tobacco retailer’s license by the
California Board of Equalization.

Whether or not any proprietor is a person who has been determined
to have violated this Ordinance or has been a proprietor at a
location that has been determined to have violated this Ordinance
and, if so, the dates and locations of all such violations.

Such other information as the Department deems necessary for the

administration or enforcement of this Ordinance.

It shall be unlawful for any person to act as a tobacco retailer without first

obtaining and maintaining a valid tobacco retailer’s permit pursuant to this

Ordinance for each location at which tobacco retailing is to occur. Tobacco

retailing without a valid tobacco retailer’s permit shall constitute a public nuisance.

Nothing in this Ordinance shall be construed to grant any person obtaining and

maintaining a tobacco retailer’s permit any status or right other than the right to act

as a tobacco retailer at the location in the County identified on the face of the

permit. For example, nothing in this Ordinance shall be construed to render

inapplicable, supersede, or apply in lieu of any other provision of applicable law,
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Section 4.

a.

Section 5.

a.

including, without limitation, any condition or limitation on smoking in enclosed
places of employment made applicable to business establishments by California
Labor Code section 6404.5.

PERMIT ISSUANCE; STANDARDS.

Upon the receipt of an application for a tobacco retailer’s permit and the permit
fee, the Department shall issue a permit unless substantial record evidence
demonstrates that one of the following bases for denial exists:

1. The application is incomplete or inaccurate.

2. The application seeks authorization for tobacco retailing at a location for

which a prohibition on issuing permits is in effect pursuant to Section 8.b.
of this Ordinance. However, this subparagraph shall not constitute a basis
for denial of a permit if the applicant provides the County with
documentation demonstrating by clear and convincing evidence that the
applicant has acquired or is acquiring the location or business in an arm’s
length transaction.

8- The application seeks authorization for tobacco retailing for a proprietor for
which a prohibition on issuing permits is in effect pursuant to Section 8.b.
of this Ordinance.

4, The application secks authorization for tobacco retailing that is prohibited
pursuant to this Section of this Ordinance; that is unlawful pursuant to any
other County ordinance; or that is unlawful pursuant to any other local,
state, or federal law.

PERMITS ARE NONTRANSFERABLE.

A tobacco retailer’s permit is nontransferable. If the information provided in the

permit application pursuant to Section 3.b changes, a new tobacco retailer’s permit

is required before the proprietor may continue to act as a tobacco retailer. For
example, if a proprietor to whom a permit has been issued changes business

location, that proprietor must apply for a new permit prior to acting as a tobacco
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Section 6.

Section 7.

a.

retailer at the new location. Or if the business is sold,the new owner must apply for
a new permit for that location before acting as a tobacco retailer.

Notwithstanding any other provision of this Ordinance, violations against a
location or business shall continue to be counted against the location or business
unless the location or business has been transferred to a new proprietor and the
new proprietor provides the County with documentation demonstrating by clear
and convincing evidence that the new proprietor has acquired or is acquiring the
location or business in an arm’s length transaction.

FEES FOR PERMIT.

A tobacco retailer permit is invalid unless the appropriate fee has been paid in full
as required by Ordinance No. 640 and the term of the permit has not expired. All
applicable late payment penalties indicated by Ordinance No. 640 shall apply. The
term of a tobacco retailer permit is one (1) year. Each tobacco retailer shall apply
for annual renewal of his or her tobacco retailer’s permit no later than the
expiration of the term.
PERMIT VIOLATIONS.
VIOLATION OF TOBACCO-RELATED LAWS. It shall be a violation of a
tobacco retailer’s permit for a proprietor, including his or her agent or employee, to
violate any local, state, or federal tobacco-related law including, but not limited to:
1. MINIMUM AGE FOR PERSONS BUYING TOBACCO. It is unlawful for
any person, firm, tobacco retailer, or corporation‘to sell, give, or in any way
furnish to a person any tobacco product or tobacco paraphernalia if that
person, firm, or corporation knows or should have grounds to know that the
recipient is a person who is not at least the minimum age required by state
law to purchase or possess any tobacco product. Proof that a retailer, or his
or her employee or agent, demanded, was shown, and reasonably relied
upon evidence of legal age (such as identification) shall be a defense to any

action.
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POSITIVE IDENTIFICATION REQUIRED. No tobacco retailer shall
engage in tobacco retailing without first examining the identification of the
purchaser, if the purchaser reasonably appears underage, and confirming
that the proposed sale is to a purchaser who is at least the minimum age in
state law for being sold the tobacco product or tobacco paraphernalia.
MINIMUM AGE FOR PERSONS SELLING TOBACCO. No tobacco
retailer shall engage in tobacco retailing if the person is younger than the
minimum age in state law for being sold or for possessing any tobacco

product.

DISPLAY OF TOBACCO RELATED LICENSES/PERMITS. Each
tobacco retailer must maintain a license from the California State Board of
Equalization as well as a tobacco retailer’s permit allowing the sale of
tobacco products for each tobacco retail location. Both permits shall be
prominently displayed in a publicly and readily visible location at the
permitted location.

SELF-SERVICE DISPLAYS PROHIBITED. No tobacco retailer shall
display tobacco products or tobacco paraphernalia by means of a self-
service display or to engage in tobacco retailing by means of a self-service
display. A tobacco retailer who chooses to display tobacco products or
tobacco paraphernalia in a locked cabinet, case or similar structure must
post a clear and conspicuous sign on or within five feet of the display
stating that the cabinet, case or structure is locked at all times.

TOBACCO SALES PUBLIC NOTIFICATION SIGNS POSTED. Every
store that sells tobacco must post a boldly printed, contrasting color sign in
a conspicuous place at each point of purchase saying that tobacco products
may not be sold to minors. The sign must contain the following words:
“The Sale of Tobacco Products to Persons Under 21Years of Age Is

Prohibited by Law and Subject to Penalties.Valid Identification May Be
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10.

11.

Required. To Report an Unlawful Tobacco Sale Call 1-800-5 ASK-4-ID.
Business and Professions Code Section 22952.” The sign must be square
(at least 5.5 inches by 5.5 inches) or rectangular (3.66 inches by 8.5
inches), and the required notice must meet specified font sizes.

SALE OF BIDIS. No tobacco retailer shall sell, offer for sale, distribute, or
import any tobacco product commonly referred to as "bidis" or "beedies,"
unless that tobacco product is sold, offered for sale, or intended to be sold
in a business establishment that prohibits the presence of persons under
twenty-one (21) years of age on its premises.

TOBACCO SALES AT NON-FIXED SITES. It is unlawful for any
person, agent, tobacco retailer, or employee of a person in the business of
selling or distributing tobacco products to engage in tobacco retailing at
other than a fixed, permitted location. For example, tobacco retailing by
persons on foot and tobacco retailing from vehicles are prohibited.
TOBACCO COUPONS AND SAMPLES. It is unlawful for any person,
agent, tobacco retailer, or employee of a person in the business of selling or
distributing tobacco products, including but not limited to smokeless
tobacco, cigarettes or tobacco paraphernalia, to engage in the non-sale
distribution of any tobacco products to any person on any private property
that is open to the general public. "Non-sale distribution" means to give
tobacco products or tobacco paraphernalia to the general public at no cost,
or at nominal cost, or to give coupons, coupon offers, gift certificates, gift
cards, or other similar offers, or rebate offers for tobacco products to the
general public at no cost or at nominal cost.

SINGLE SALE OF CIGARETTES. No tobacco retailer may sell one or
more cigarettes, other than in a sealed and properly labeled package. A
sealed and properly labeled package means the original packaging of the

manufacturer or importer which meets federal labeling requirements,
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including the federal warning label. Cigarettes may not be manufactured,
distributed, sold, or offered for sale except in a package containing at least
twenty (20) cigarettes. Roll your own tobacco may not be manufactured,
distributed, sold, or offered for sale except in a package containing at least

0.60 ounces of tobacco.

b. PERMIT COMPLIANCE MONITORING.

1.

Compliance with this Ordinance shall be monitored by the Department.
Any peace officer or enforcement officer may enforce the penal provisions
of this Ordinance.
The Department shall check the compliance of each tobacco retailer as
necessary to carry out the purpose and intent of this Ordinance. Subject to
the discretion of the Department,the Department may check the compliance
of tobacco retailers previously found to be in compliance a fewer number
of times so that the Department may check the compliance of tobacco
retailers previously found in violation a greater number of times.
Compliance checks shall determine, at a minimum, check compliance with
the requirements of this Ordinance and specifically if the tobacco retailer is
conducting business in a manner that complies with tobacco laws
regulating youth access to tobacco. When appropriate, the Department may
also determine compliance with other tobacco-related laws.
The County shall not enforce any tobacco-related minimum age law against
a person who otherwise might be in violation of such law because of the
person’s age (hereinafter “Decoy™) if the potential violation occurs when:
i. the Decoy is participating in a compliance check supervised by a
peace officer or an enforcement officer; or
il. the Decoy is participating in a compliance check funded in part,
either directly or indirectly through sub-contracting, by the

Department.
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Section 9.

NEW TOBACCO RETAILER’S PERMIT AFTER REVOCATION FOR

VIOLATION.

1.

After a first permit violation at a location no new tobacco retailer’s permit
may be issued for the location until a minimum of one (1) day has passed
from the date of the last revocation or violation, whichever is later.

After a second permit violation at a location within any sixty month (60)
period, no new tobacco retailer’s permit may be issued for the location until
a minimum of thirty (30) days have passed from the date of the last
revocation or violation, whichever is later.

After a third permit violation at a location within any sixtymonth (60)
period, no new tobacco retailer’s permit may be issued for the location until
a minimum of ninety (90) days have passed from the date of the last
revocation or violation, whichever is later.

After four or more permit violations at a location within any sixty-month
(60) period, no new tobacco retailer’s permit may be issued for the location
until five (5) years have passed from the date of the last revocation or

violation, whichever is later.

REVOCATION OF PERMIT ISSUED IN ERROR. A tobacco retailer’s permit

may be revoked if the Department finds, after notice and opportunity to be heard,

that one or more of the bases for denial of a permit under Section 4.a existed at the

time application was made or at any time before the permit issued. The revocation

shall be without prejudice to the filing of a new application for a permit.

ENFORCEMENT. The remedies provided by this Ordinance are cumulative and

in addition to any other remedies available at law or in equity.

a.

Violators who operate without the necessary tobacco retailer’s permit shall be

subject to closure of the tobacco retail facility.

Whenever evidence of a violation of this Ordinance is obtained in part through the

participation of a person under the age of twenty one (21) years old, such a person

11
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shall not be required to appear or give testimony in any civil or administrative

process brought to enforce this Ordinance and the alleged violation shall be

adjudicated based upon the sufficiency and persuasiveness of the evidence
presented.

Violations of this Ordinance are subject to a civil action brought by the District

Attorney or County Counsel, punishable by:

1. A fine not less than two hundred fifty dollars ($250) and not exceeding one
thousand dollars ($1,000) for a first violation in any sixty-month (60)
period; or

2. A fine not less than one thousand five hundred dollars ($1,500) and not
exceeding two thousand five hundred dollars ($2,500) for a second
violation in any sixty-month (60) period; or

3. A fine not less than three thousand dollars ($3,000) and not exceeding ten
thousand dollars ($10,000) for a third or subsequent violation in any sixty
month (60) period.

Violations of this Ordinance may, in the discretion of the District Attorney or

County Counsel, be prosecuted as infractions or misdemeanors.

Causing, permitting, aiding, abetting, or concealing a violation of any provision of

this Ordinance shall constitute a violation.

Violations of this Ordinance are hereby declared to be public nuisances.

In addition to other remedies provided by this Ordinance or by other law, any

violation of this Ordinance may be remedied by a civil action brought by the

County Counsel, including, but not limited to, administrative or judicial nuisance

abatement proceedings, civil or criminal code enforcement proceedings, and suits

for injunctive relief.

ADMINISTRATIVE CITATIONS AND PENALTIES. In addition to the remedies

and penalties contained in this Ordinance, and in accordance with Government

Code Section 53069.4, an enforcement officer may issue an administrative citation

12
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for any violation of this Ordinance. The following procedures shall govern the

imposition, enforcement, collection and administrative review of administrative

citations and penalties.

1. Content of Citation. The administrative citation shall be issued on a form

approved by County Counsel and shall at a minimum contain the following

information:

i.

ii.

iii.

Date, location and approximate time the violation was observed.
The ordinance violated and a brief description of the violation.

The amount of the administrative penalty imposed for the violation.

iv. Instructions for the payment of the penalty, and the time period by
which it shall be paid and the consequences of failure to pay the
penalty within this time period.

v. Instructions on how to appeal the citation.

Vi, The signature of the enforcement officer. The failure of the citation
to set forth all required contents shall not affect the validity of the
proceedings.

P2 Service of Citation.

i.

ii.

If the proprietor, owner, employee, agent, occupant or other person
who has violated the Ordinance is present at the scene of the
violation, the enforcement officer shall attempt to obtain their
signature on the administrative citation and shall deliver a copy of
the administrative citation to them.

If the proprietor, owner, employee, agent, occupant or other person
who has violated the Ordinance is a business, and the business
owner is on the premises, the enforcement officer shall attempt to
deliver the administrative citation to them. If the enforcement
officer is unable to serve the business owner on the premises, the

administrative citation may be left with the manager or employee of

13
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3.

4.

ii.

iv.

the business. If left with the manager or employee of the business, a
copy of the administrative citation shall also be mailed to the
business owner by certified mail, return receipt requested.

If no one can be located at the property, then the administrative
citation shall be posted in a conspicuous place on or near the
property and a copy mailed by certified mail, return receipt
requested to the owner, occupant or other person who has violated
the Ordinance. The citation shall be mailed to the property address
and/or the address listed for the owner on the last County Equalized
Assessment Roll.

The failure of any interested person to receive the citation shall not

affect the validity of the proceedings.

Administrative Penalties.

i.

ii.

iil.

iv.

The penalties assessed for each violation shall not exceed the
following amounts:

a) $100.00 for a first violation;

b) $200.00 for a second violation of this Ordinance within one
(1) year; and
c) $500.00 for each additional violation of this Ordinance

within one (1) year.

If the violation is not corrected, additional administrative citations
may be issued for the same violation. The amount of the penalty
shall increase at the rate specified above.

Payment of the penalty shall not excuse the failure to correct the
violation nor shall it bar further enforcement action.

The penalties assessed shall be payable to the County of Riverside.

Administrative Appeal

i.

Notice of Appeal. The recipient of an administrative citation may

14
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il.

appeal the citation by filing a written notice of appeal with the

Department. The written notice of appeal must be filed within

twenty (20) days of the service of the administrative citation as set

forth in Section 9.h.2. Failure to file a written notice of appeal
within this time period shall constitute a waiver of the right to
appeal the administrative citation. The notice of appeal shall be
submitted on the Administrative Citation Appeal forms and shall be
accompanied by payment of the full penalty assessment, and shall
contain the following information:

a) A brief statement setting forth the appellants interest in the
proceedings;

b) A brief statement of the material facts which the appellant
claims supports their contention that no administrative
penalty should be imposed or that an administrative penalty
of a different amount is warranted;

c) An address at which the appellant agrees notice of any
additional proceeding or an order relating to the imposition
of the administrative penalty may be received by mail;

d) The notice of appeal must be signed by the appellant.

Administrative Hearing. Upon a timely written request by the

recipient of the administrative citation, an administrative hearing

shall be held as follows:

a) Notice of Hearing. Notice of the administrative hearing shall
be given at least ten (10) days before the hearing to the

. person requesting the hearing. The notice may be delivered
to the person or may be mailed to the address listed in the
notice of appeal.

b) Hearing Officer. The administrative hearing shall be held

15
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d)

before the Director of Department of Environmental Health
or their designee. The hearing officer shall not be the
enforcement officer who issued the administrative citation
or said enforcement officer’s immediate supervisor. The
Director may contract with a qualified provider to conduct
administrative hearings or to process administrative
citations.

Conduct of the Hearing. The Enforcement Officer who
issued the administrative citation shall not be required to,
but may, participate in the administrative hearing. The
contents of the enforcement officer’s file in the case shall be
admitted as prima facie evidence of the facts stated therein.
The hearing officer shall not be limited by the technical
rules of evidence. If the person requesting the appeal fails to
appear at the administrative hearing, the hearing officer shall
make his or her determination based on the information
contained in the notice of appeal.

Hearing Officer's Decision. The hearing officer, based upon
the evidence submitted, shall either dismiss or uphold the
citation. The citation recipient shall receive a refund of the
full penalty assessment if the citation is dismissed. The
hearing officer’s decision following the administrative
hearing shall be personally delivered to the person
requesting the hearing or sent by first class mail. The
hearing officer may allow payment of the administrative
penalty in installments, if the person provides evidence
satisfactory to the hearing officer of an inability to pay the

penalty in full. The hearing officer’s decision shall contain

16
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instructions for obtaining review of the decision by the superior

court.

Review of Administrative Hearing Officer’s Decision.

L

ii.

iii.

Notice of Appeal. Within twenty (20) days of the date of the
delivery or mailing of the hearing officer’s decision, a person may
contest that decision by filing an appeal to be heard by the Superior
Court. The failure to file the written appeal and to pay the court
filing fee within this period shall constitute a waiver of the right to
an appeal and the decision shall be deemed confirmed. A copy of
the notice of appeal shall be served in person or by first class mail
upon the issuing agency by the contestant.

Conduct of Hearing. The conduct of the appeal is a subordinate
judicial duty and may be performed by traffic trial commissioners
and other subordinate judicial officials at the direction of the
presiding judge of the court. The appeal shall be heard de novo,
except that the contents of the issuing agency’s file in the case shall
be received in evidence. A copy of the document or instrument of
the issuing agency providing notice of the violation and imposition
of the administrative penalty shall be admitted into evidence as
prima facie evidence of the facts stated therein. The court shall
request that the issuing agency’s file on the case be forwarded to the
court, to be received within fifteen (15) days of the request,
Judgment. The court shall retain the court’s filing fee regardless of
the outcome of the appeal. If the court finds in favor of the
contestant, the amount of the fine or penalty shall be reimbursed to
the contestant by the local agency. Any deposit of the fine or
penalty shall be refunded by the issuing agency in accordance with

the judgment of the court. If the fine or penalty has not been

17
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| deposited and the decision of the court is against the contestant, the
2 issuing agency may proceed to collect the penalty pursuant to the
3 procedures set forth in this Ordinance, or in any other manner
4 provided by law.
5 Section 10. SEVERABILITY. If any section, subsection, subdivision, paragraph, sentence,
6 || clause or phrase of this Ordinance, or its application to any person or circumstance, is for any reason held
7 || to be invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or
8 || enforceability of the remaining sections, subsections, subdivisions, paragraphs, sentences, clauses or
9 || phrases of this Ordinance, or its application to any other person or circumstance. The Board of
10 || Supervisors of the County of Riverside hereby declares that it would have adopted each section,
11 ||subsection, subdivision, paragraph, sentence, clause or phrase hereof, irrespective of the fact that any one
12 || or more other sections, subsections, subdivisions, paragraphs, sentences, clauses or phrases hereof be
13 || declared invalid or unenforceable.
14 || EFFECTIVE DATE. This Ordinance shall become effective 30 days after adoption.
15 || Adopted: 838 Item 9.2 of 09/13/2005 (Eff: 10/13/2005)
16 || Amended: 838.1 Item 9.10 of 01/26/2010 (Eff: 02/25/2010)
17
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STATE OF CALIFORNIA )

) SS
COUNTY OF RIVERSIDE )

| HEREBY CERTIFY that at a regular meeting of the Board of Supervisors of said county
held on July 26, 2016, the foregoing ordinance consisting of 10 Sections was adopted by
the following vote:

AYES: Jeffries, Tavaglione, Washington, Benoit and Ashley
NAYS: None
ABSENT: None

DATE: July 26, 2016 KECIA HARPER-IHEM

Clerk df the Board
BY:

SEAL
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OFFICE OF
CLERK OF THE BOARD OF SUPERVISORS

1st FLOOR, COUNTY ADMINISTRATIVE CENTER KECIA HARPER-IHEM
P.O. BOX 1147, 4080 LEMON STREET Clerk of the Board of Supervisors
RIVERSIDE, CA 92502-1147
PHONE: (951) 955-1060 KIMBERLY A. RECTOR
FAX: (951) 955-1071 Assistant Clerk of the Board
July 29, 2016

THE PRESS ENTERPRISE

ATTN: LEGALS
P.O. BOX 792 TEL: (951) 368-9225
RIVERSIDE, CA 92501 E-MAIL: legals@pe.com

RE: ADOPTION OF ORDINANCE NO. 838.2

To Whom It May Concern:

Attached is a copy for publication in your newspaper for ONE (1) TIME on Wednesday,
August 3, 2016.

We require your affidavit of publication immediately upon completion of the last publication.
Your invoice must be submitted to this office, WITH TWO CLIPPINGS OF THE PUBLICATION.
NOTE: PLEASE COMPOSE THIS PUBLICATION INTO A SINGLE COLUMN FORMAT.

Thank you in advance for your assistance and expertise.

Sincerely,

( ! ' el Gd
Board Assistant to:
KECIA HARPER-IHEM, CLERK OF THE BOARD

3-28 of 07/26/16



Gil, Cecilia

——————— E— e ——————— —— ]
From: Legals <legals@pe.com>
Sent: Friday, July 29, 2016 8:54 AM
To: Gil, Cecilia
Subject: Re: FOR PUBLICATION: Adoption of Ord. NO. 838.2

Good morning,

Received for publication. Proof with cost to follow.

Nick Eller

Legal Advertising Phone: 1-800-880-0345 / Fax: 951-368-9018 / E-mail: legals@pe.com

Please Note: Deadline is 10:30 AM, three (3) business days prior to the date you would like to publish. **Additional days required for larger
ad sizes* *

**Employees of The Press-Enterprise are not able to give legal advice of any kind**

The Press-Enterprise pe.cow/vaprensa

On Fri, Jul 29, 2016 at 8:49 AM, Gil, Cecilia <CCGIL@rcbos.org> wrote:

Good morning! Adoption of Ordinance is attached, for publication on Wednesday, August 3,
2016. Please confirm. THANK YOU!

Cecilia Git
Board Assistant
Clerk of the Board of Supervisors

(951) 955-8464

MS# 1010



OFFICE OF
CLERK OF THE BOARD OF SUPERVISORS

1st FLOOR, COUNTY ADMINISTRATIVE CENTER KECIA HARPER-IHEM
P.O. BOX 1147, 4080 LEMON STREET Clerk of the Board of Supervisors
RIVERSIDE, CA 92502-1147
PHONE: (951) 955-1060 KIMBERLY A. RECTOR

FAX: (951) 955-1071 Assistant Clerk of the Board

July 29, 2016
THE DESERT SUN
ATTN: LEGALS
P.O. BOX 2734 TEL: (760) 778-4502
PALM SPRINGS, CA 92263 E-MAIL: legals@thedesertsun.com

RE: ADOPTION OF ORDINANCE NO. 838.2

To Whom It May Concern:

Attached is a copy for publication in your newspaper for ONE (1) TIME on Wednesday,
August 3, 2016.

We require your affidavit of publication immediately upon completion of the last publication.
Your invoice must be submitted to this office, WITH TWO CLIPPINGS OF THE PUBLICATION.
NOTE: PLEASE COMPOSE THIS PUBLICATION INTO A SINGLE COLUMN FORMAT.

Thank you in advance for your assistance and expertise.

Sincerely,

( ! 'l ed GJ
Board Assistant to:
KECIA HARPER-IHEM, CLERK OF THE BOARD

3-28 of 07/26/16



Gil, Cecilia

—_——— E—— = e ————— ]
From: Email, TDS-Legals <legals@thedesertsun.com>
Sent: Friday, July 29, 2016 9:56 AM
To: Gil, Cecilia
Subject: RE: FOR PUBLICATION: Adoption of Ord. NO. 838.2

Received and will publish. Have a great weekend Cecilia.

Lynne Stephenson
Executive Assistant to the President and Publisher

a

The Desert Sun | @ LEAaoRay

14
H

Mobile: 760.880.3859
Office: 760.778.4502
lynne.stephenson@desertsun.com

desertsun.com

From: Gil, Cecilia [mailto:CCGIL@rcbos.org]

Sent: Friday, July 29, 2016 8:50 AM

To: Email, TDS-Legals <legals@thedesertsun.com>
Subject: FOR PUBLICATION: Adoption of Ord. NO. 838.2

Good morning! Adoption of Ordinance is attached, for publication on Wednesday, August 3, 2016. Please
confirm. THANK YOU!

Cecilia Gt
Board Assistant

Clerk of the Board of Supervisors
(951) 955-8464
MS# 1010



BOARD OF SUPERVISORS OF THE COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

ORDINANCE NO. 838
(AS AMENDED THROUGH 838.2)
AN ORDINANCE OF THE COUNTY OF RIVERSIDE

REGARDING THE PERMITTING OF TOBACCO RETAILERS

The Board of Supervisors of the County of Riverside ordains as follows:

Section 1.

PURPOSE AND INTENT. Riverside County has a substantial interest in

promoting compliance with federal, state, and local laws intended to regulate tobacco sales and use; in
discouraging the illegal purchase of tobacco products by a person under 21 years of age; in promoting
compliance with laws prohibiting sales of cigarettes and tobacco products to a person under 21 years of
age; in protecting youth from being lured into illegal activity through the misconduct of adults; and in
reducing the incidence of tobacco related disease. It is the intent of this Ordinance to encourage
responsible tobacco retailing and to discourage violations of tobacco related laws, especially those that
prohibit or discourage the sale or distribution of tobacco products to a person under 21 years of age,
but not to expand or reduce the degree to which the acts regulated by federal or state law are criminally
proscribed or to alter the penalty provided therefore.

Section 2.

DEFINITIONS. For the purposes of this Ordinance, the following words and

terms shall have the following meanings:

a.

‘Arm’s Length Transaction” shall mean: a sale in good faith and for valuable
consideration that reflects the fair market value in the open market between two
informed and willing parties, neither under any compulsion to participate in the
transaction. A sale between relatives, related companies or partners, or a sale for
the primary purpose of avoiding the effect of the violations of this Ordinance is
presumed not to be an arm’s length transaction.

“‘Department” shall mean: the County of Riverside Department of Environmental
Health, including the Director of the Department of Environmental Health or his or
her designee.

‘Enforcement officer” shall mean: the Director of Environmental Health or his or
her designee.

“Person” shall mean: any natural person, partnership, cooperative association,
corporation, personal representative, receiver, trustee, assignee, or any other
legal entity.

“Proprietor” shall mean: a person with an ownership or managerial interest in a
business. An ownership interest shall be deemed to exist when a person has a
ten percent (10%) or greater interest in the stock, assets, or income of a
business other than the sole interest of security for debt. A managerial interest
shall be deemed to exist when a person can or does have, or can or does share
ultimate control over the day-to-day operations of a business.

“Self-Service Display” shall mean: the open display of tobacco products or
tobacco paraphernalia in a manner that is accessible to the general public
without the assistance of the retailer or employee of the retailer. A vending
machine is a form of self-service display.

“Tobacco Paraphernalia” shall mean: cigarette papers or wrappers, pipes,
holders of smoking materials of all types, cigarette rolling machines, and any
other item designed for the smoking, preparation, storing, or consumption of
tobacco products.

“Tobacco product” means any of the following:

(A) A product containing, made, or derived from tobacco or nicotine that is
intended for human consumption, whether smoked, heated, chewed, absorbed,
dissolved, inhaled, snorted, sniffed, or ingested by any other means, including,



Section 3.
PROCESS.
a.
b.

but not limited to, cigarettes, cigars, little cigars, chewing tobacco, pipe tobacco,
or snuff.

(B) An electronic device that delivers nicotine or other vaporized liquids to the
person inhaling from the device, including, but not limited to, an electronic
cigarette, cigar, pipe, or hookah.

(C) Any component, part, or accessory of a tobacco product, whether or not sold
separately.

“Tobacco product” does not include a product that has been approved by the
United States Food and Drug Administration for sale as a tobacco cessation
product or for other therapeutic purposes where the product is marketed and sold
solely for such an approved purpose.

“Tobacco Retailer’ shall mean: any person who sells, offers for sale, or does or
offers to exchange for any form of consideration, tobacco, tobacco products, or
tobacco paraphernalia; “Tobacco Retailing” shall mean the performance of any of
these things. This definition is without regard to the quantity of tobacco, tobacco
products, or tobacco paraphernalia sold, offered for sale, exchanged, or offered
for exchange.

“Tobacco Retailer's Permit” or “Permit” shall mean: the certificate issued by the
Director of the Department of Environmental Health which allows a facility to sell
tobacco, tobacco products, and tobacco paraphernalia. The issuance of this
permit does not indicate or imply that the facility is in compliance with all State
and County regulations related to its operation; and may be suspended or
revoked by the Department.

TOBACCO RETAILER’S PERMIT REQUIREMENTS AND APPLICATION

Application for a tobacco retailer's permit shall be submitted in the name of each
proprietor proposing to conduct retail tobacco sales and shall be signed by each
proprietor or an authorized agent thereof. It is the responsibility of each proprietor
to be informed of the laws affecting the issuance of a tobacco retailer's permit. A
permit that is issued in error or on the basis of false or misleading information
supplied by a proprietor shall be revoked pursuant to Section 8.c. of this
Ordinance.

All applications shall be submitted on a form supplied by the Department and
shall contain the following information:

1. The name, address, and telephone number of each proprietor.

2. The business name, address, and telephone number of the single
fixed location for which a tobacco retailer's permit is sought.

3. The name and mailing address authorized by each proprietor to

receive all permit-related communications and notices (the
“‘Authorized Address”). If an authorized address is not supplied,
each proprietor shall be understood to consent to the provision of
notice at the business address specified in subparagraph 2 above.

4. Proof that the location for which a tobacco retailer's permit is
sought has been issued a valid state tobacco retailer’s license by
the California Board of Equalization.

5. Whether or not any proprietor is a person who has been
determined to have violated this Ordinance or has been a
proprietor at a location that has been determined to have violated
this Ordinance and, if so, the dates and locations of all such
violations.

6. Such other information as the Department deems necessary for
the administration or enforcement of this Ordinance.



Section 4.

a.

Section 5.

a.

Section 6.

a.

It shall be unlawful for any person to act as a tobacco retailer without first
obtaining and maintaining a valid tobacco retailer's permit pursuant to this
Ordinance for each location at which tobacco retailing is to occur. Tobacco
retailing without a valid tobacco retailer’s permit shall constitute a public
nuisance.

Nothing in this Ordinance shall be construed to grant any person obtaining and

maintaining a tobacco retailer's permit any status or right other than the right to

act as a tobacco retailer at the location in the County identified on the face of the
permit. For example, nothing in this Ordinance shall be construed to render
inapplicable, supersede, or apply in lieu of any other provision of applicable law,
including, without limitation, any condition or limitation on smoking in enclosed
places of employment made applicable to business establishments by California

Labor Code section 6404.5.

PERMIT ISSUANCE; STANDARDS.

Upon the receipt of an application for a tobacco retailer's permit and the permit

fee, the Department shall issue a permit unless substantial record evidence

demonstrates that one of the following bases for denial exists:

1. The application is incomplete or inaccurate.

2. The application seeks authorization for tobacco retailing at a location for
which a prohibition on issuing permits is in effect pursuant to Section 8.b.
of this Ordinance. However, this subparagraph shall not constitute a
basis for denial of a permit if the applicant provides the County with
documentation demonstrating by clear and convincing evidence that the
applicant has acquired or is acquiring the location or business in an arm’s
length transaction.

3. The application seeks authorization for tobacco retailing for a proprietor
for which a prohibition on issuing permits is in effect pursuant to Section
8.b. of this Ordinance.

4. The application seeks authorization for tobacco retailing that is prohibited
pursuant to this Section of this Ordinance; that is unlawful pursuant to any
other County ordinance; or that is unlawful pursuant to any other local,
state, or federal law.

PERMITS ARE NONTRANSFERABLE.

A tobacco retailer’s permit is nontransferable. If the information provided in the

permit application pursuant to Section 3.b changes, a new tobacco retailer’'s

permit is required before the proprietor may continue to act as a tobacco retailer.

For example, if a proprietor to whom a permit has been issued changes business

location, that proprietor must apply for a new permit prior to acting as a tobacco

retailer at the new location. Or if the business is sold, the new owner must apply
for a new permit for that location before acting as a tobacco retailer.

Notwithstanding any other provision of this Ordinance, violations against a

location or business shall continue to be counted against the location or business

unless the location or business has been transferred to a new proprietor and the
new proprietor provides the County with documentation demonstrating by clear
and convincing evidence that the new proprietor has acquired or is acquiring the
location or business in an arm’s length transaction.

FEES FOR PERMIT.

A tobacco retailer permit is invalid unless the appropriate fee has been paid in full

as required by Ordinance No. 640 and the term of the permit has not expired. Al

applicable late payment penalties indicated by Ordinance No. 640 shall apply.

The term of a tobacco retailer permit is one (1) year. Each tobacco retailer shall



Section 7.

a.

apply for annual renewal of his or her tobacco retailer’'s permit no later than the
expiration of the term.

PERMIT VIOLATIONS.

VIOLATION OF TOBACCO-RELATED LAWS. It shall be a violation of a tobacco
retailer's permit for a proprietor, including his or her agent or employee, to violate
any local, state, or federal tobacco-related law including, but not limited to:

1.

MINIMUM AGE FOR PERSONS BUYING TOBACCO. It is unlawful for
any person, firm, tobacco retailer, or corporation to sell, give, or in any
way furnish to a person any tobacco product or tobacco paraphernalia if
that person, firm, or corporation knows or should have grounds to know
that the recipient is a person who is not at least the minimum age
required by state law to purchase or possess any tobacco product. Proof
that a retailer, or his or her employee or agent, demanded, was shown,
and reasonably relied upon evidence of legal age (such as identification)
shall be a defense to any action.

POSITIVE IDENTIFICATION REQUIRED. No tobacco retailer shall
engage in tobacco retailing without first examining the identification of the
purchaser, if the purchaser reasonably appears underage, and confirming
that the proposed sale is to a purchaser who is at least the minimum age
in state law for being sold the tobacco product or tobacco paraphernalia.
MINIMUM AGE FOR PERSONS SELLING TOBACCO. No tobacco
retailer shall engage in tobacco retailing if the person is younger than the
minimum age in state law for being sold or for possessing any tobacco
product.

DISPLAY OF TOBACCO RELATED LICENSES/PERMITS. Each tobacco
retailer must maintain a license from the California State Board of
Equalization as well as a tobacco retailer's permit allowing the sale of
tobacco products for each tobacco retail location. Both permits shall be
prominently displayed in a publicly and readily visible location at the
permitted location.

SELF-SERVICE DISPLAYS PROHIBITED. No tobacco retailer shall
display tobacco products or tobacco paraphernalia by means of a self-
service display or to engage in tobacco retailing by means of a self-
service display. A tobacco retailer who chooses to display tobacco
products or tobacco paraphernalia in a locked cabinet, case or similar
structure must post a clear and conspicuous sign on or within five feet of
the display stating that the cabinet, case or structure is locked at all times.
TOBACCO SALES PUBLIC NOTIFICATION SIGNS POSTED. Every
store that sells tobacco must post a boldly printed, contrasting color sign
in a conspicuous place at each point of purchase saying that tobacco
products may not be sold to minors. The sign must contain the following
words: “The Sale of Tobacco Products to Persons Under 21Years of Age
Is Prohibited by Law and Subject to Penalties.Valid Identification May Be
Required. To Report an Unlawful Tobacco Sale Call 1-800-5 ASK-4-ID.
Business and Professions Code Section 22952.” The sign must be
square (at least 5.5 inches by 5.5 inches) or rectangular (3.66 inches by
8.5 inches), and the required notice must meet specified font sizes.
SALE OF BIDIS. No tobacco retailer shall sell, offer for sale, distribute, or
import any tobacco product commonly referred to as "bidis" or "beedies,"
unless that tobacco product is sold, offered for sale, or intended to be
sold in a business establishment that prohibits the presence of persons
under twenty-one (21) years of age on its premises.



10.

1.

TOBACCO SALES AT NON-FIXED SITES. It is unlawful for any person,
agent, tobacco retailer, or employee of a person in the business of selling
or distributing tobacco products to engage in tobacco retailing at other
than a fixed, permitted location. For example, tobacco retailing by
persons on foot and tobacco retailing from vehicles are prohibited.
TOBACCO COUPONS AND SAMPLES. It is unlawful for any person,
agent, tobacco retailer, or employee of a person in the business of selling
or distributing tobacco products, including but not limited to smokeless
tobacco, cigarettes or tobacco paraphernalia, to engage in the non-sale
distribution of any tobacco products to any person on any private property
that is open to the general public. "Non-sale distribution" means to give
tobacco products or tobacco paraphernalia to the general public at no
cost, or at nominal cost, or to give coupons, coupon offers, gift
certificates, gift cards, or other similar offers, or rebate offers for tobacco
products to the general public at no cost or at nominal cost.

SINGLE SALE OF CIGARETTES. No tobacco retailer may sell one or
more cigarettes, other than in a sealed and properly labeled package. A
sealed and properly labeled package means the original packaging of the
manufacturer or importer which meets federal labeling requirements,
including the federal warning label. Cigarettes may not be manufactured,
distributed, sold, or offered for sale except in a package containing at
least twenty (20) cigarettes. Roll your own tobacco may not be
manufactured, distributed, sold, or offered for sale except in a package
containing at least 0.60 ounces of tobacco.

b. PERMIT COMPLIANCE MONITORING.

1.

Compliance with this Ordinance shall be monitored by the Department.
Any peace officer or enforcement officer may enforce the penal provisions
of this Ordinance.
The Department shall check the compliance of each tobacco retailer as
necessary to carry out the purpose and intent of this Ordinance. Subject
to the discretion of the Department, the Department may check the
compliance of tobacco retailers previously found to be in compliance a
fewer number of times so that the Department may check the compliance
of tobacco retailers previously found in violation a greater number of
times.
Compliance checks shall determine, at a minimum, check compliance
with the requirements of this Ordinance and specifically if the tobacco
retailer is conducting business in a manner that complies with tobacco
laws regulating youth access to tobacco. When appropriate, the
Department may also determine compliance with other tobacco-related
laws.
The County shall not enforce any tobacco-related minimum age law
against a person who otherwise might be in violation of such law because
of the person’s age (hereinafter “Decoy”) if the potential violation occurs
when:
i. the Decoy is participating in a compliance check supervised by a
peace officer or an enforcement officer; or
ii. the Decoy is participating in a compliance check funded in part,
either directly or indirectly through sub-contracting, by the
Department.



C. NO CONTEST PLEA. A plea of “no contest” or its equivalent by a tobacco
retailer for a violation of any law designated in Section 7.a. above shall operate
as an admission that this Ordinance has been violated for the purposes of permit
revocation.

Section8. REVOCATION OF PERMIT.

a. REVOCATION OF PERMIT FOR VIOLATION.

. In addition to any other penalty authorized by law, a tobacco retailer's
permit may be revoked if the Department finds that the proprietor,
including his or her agents or employees, has violated any of the
requirements, conditions, or prohibitions of this Ordinance (hereinafter
“‘Permit Violation”).

2. A tobacco retail proprietor may appeal the Department’s determination to
revoke its tobacco retail permit in the same manner and in conjunction
with an appeal of an administrative citation as provided by Section 9.h. of
this Ordinance.

3. A proprietor or tobacco retailer without a valid tobacco retail permit,
including, for example, a revoked permit:

i. Shall keep all tobacco products and tobacco paraphernalia from
public view. The public display of tobacco products or tobacco
paraphernalia in violation of this provision shall constitute an “offer
for sale.”

i. Shall not display any advertisement relating to tobacco products
or tobacco paraphernalia that promotes the sale or distribution of
such products from the tobacco retailer’s location or that would
lead a reasonable consumer to believe that such products can be
obtained at the tobacco retailer’s location.

iii. Tobacco products and tobacco paraphernalia offered for sale or
exchange in violation of this Ordinance may be destroyed.

b. NEW TOBACCO RETAILER’S PERMIT AFTER REVOCATION FOR
VIOLATION.

1. After a first permit violation at a location no new tobacco retailer's permit
may be issued for the location until a minimum of one (1) day has passed
from the date of the last revocation or violation, whichever is later.

2. After a second permit violation at a location within any sixty month (60)
period, no new tobacco retailer's permit may be issued for the location
until a minimum of thirty (30) days have passed from the date of the last
revocation or violation, whichever is later.

3. After a third permit violation at a location within any sixty month (60)
period, no new tobacco retailer's permit may be issued for the location
until a minimum of ninety (90) days have passed from the date of the last
revocation or violation, whichever is later.

4. After four or more permit violations at a location within any sixty-month
(60) period, no new tobacco retailer's permit may be issued for the
location until five (5) years have passed from the date of the last
revocation or violation, whichever is later.

C. REVOCATION OF PERMIT ISSUED IN ERROR. A tobacco retailer's permit may
be revoked if the Department finds, after notice and opportunity to be heard, that
one or more of the bases for denial of a permit under Section 4.a existed at the
time application was made or at any time before the permit issued. The
revocation shall be without prejudice to the filing of a new application for a permit.

Section 9. ENFORCEMENT. The remedies provided by this Ordinance are cumulative and
in addition to any other remedies available at law or in equity.



Violators who operate without the necessary tobacco retailer's permit shall be
subject to closure of the tobacco retail facility.

Whenever evidence of a violation of this Ordinance is obtained in part through
the participation of a person under the age of twenty one (21) years old, such a
person shall not be required to appear or give testimony in any civil or
administrative process brought to enforce this Ordinance and the alleged
violation shall be adjudicated based upon the sufficiency and persuasiveness of
the evidence presented.

Violations of this Ordinance are subject to a civil action brought by the District
Attorney or County Counsel, punishable by:

1. A fine not less than two hundred fifty dollars ($250) and not exceeding
one thousand dollars ($1,000) for a first violation in any sixty-month (60)
period; or

2. A fine not less than one thousand five hundred dollars ($1,500) and not

exceeding two thousand five hundred dollars ($2,500) for a second

violation in any sixty-month (60) period; or

3. A fine not less than three thousand dollars ($3,000) and not exceeding
ten thousand dollars ($10,000) for a third or subsequent violation in any
sixty month (60) period.

Violations of this Ordinance may, in the discretion of the District Attorney or

County Counsel, be prosecuted as infractions or misdemeanors.

Causing, permitting, aiding, abetting, or concealing a violation of any provision of

this Ordinance shall constitute a violation.

Violations of this Ordinance are hereby declared to be public nuisances.

In addition to other remedies provided by this Ordinance or by other law, any

violation of this Ordinance may be remedied by a civil action brought by the

County Counsel, including, but not limited to, administrative or judicial nuisance

abatement proceedings, civil or criminal code enforcement proceedings, and

suits for injunctive relief.

ADMINISTRATIVE CITATIONS AND PENALTIES. In addition to the remedies

and penalties contained in this Ordinance, and in accordance with Government

Code Section 53069.4, an enforcement officer may issue an administrative

citation for any violation of this Ordinance. The following procedures shall govern

the imposition, enforcement, collection and administrative review of
administrative citations and penalties.

1. Content of Citation. The administrative citation shall be issued on a form
approved by County Counsel and shall at a minimum contain the
following information:

i. Date, location and approximate time the violation was observed.

ii. The ordinance violated and a brief description of the violation.

iil. The amount of the administrative penalty imposed for the
violation.

iv. Instructions for the payment of the penalty, and the time period by
which it shall be paid and the consequences of failure to pay the
penalty within this time period.

V. Instructions on how to appeal the citation.

vi. The signature of the enforcement officer. The failure of the citation
to set forth all required contents shall not affect the validity of the
proceedings.

2. Service of Citation.

i. If the proprietor, owner, employee, agent, occupant or other
person who has violated the Ordinance is present at the scene of



iv.

the violation, the enforcement officer shall attempt to obtain their
signature on the administrative citation and shall deliver a copy of
the administrative citation to them.

If the proprietor, owner, employee, agent, occupant or other
person who has violated the Ordinance is a business, and the
business owner is on the premises, the enforcement officer shall
attempt to deliver the administrative citation to them. If the
enforcement officer is unable to serve the business owner on the
premises, the administrative citation may be left with the manager
or employee of the business. If left with the manager or employee
of the business, a copy of the administrative citation shall also be
mailed to the business owner by certified mail, return receipt
requested.

If no one can be located at the property, then the administrative
citation shall be posted in a conspicuous place on or near the
property and a copy mailed by certified mail, return receipt
requested to the owner, occupant or other person who has
violated the Ordinance. The citation shall be mailed to the property
address and/or the address listed for the owner on the last County
Equalized Assessment Roll.

The failure of any interested person to receive the citation shall
not affect the validity of the proceedings.

3. Administrative Penalties.

The penalties assessed for each violation shall not exceed the

following amounts:

a) $100.00 for a first violation;

b) $200.00 for a second violation of this Ordinance within one
(1) year; and

c) $500.00 for each additional violation of this Ordinance
within one (1) year.

If the violation is not corrected, additional administrative citations

may be issued for the same violation. The amount of the penalty

shall increase at the rate specified above.

Payment of the penalty shall not excuse the failure to correct the

violation nor shall it bar further enforcement action.

The penalties assessed shall be payable to the County of

Riverside.

4. Administrative Appeal

Notice of Appeal. The recipient of an administrative citation may
appeal the citation by filing a written notice of appeal with the
Department. The written notice of appeal must be filed within
twenty (20) days of the service of the administrative citation as set
forth in Section 9.h.2. Failure to file a written notice of appeal
within this time period shall constitute a waiver of the right to
appeal the administrative citation. The notice of appeal shall be
submitted on the Administrative Citation Appeal forms and shall
be accompanied by payment of the full penalty assessment, and
shall contain the following information:

a) A brief statement setting forth the appellants interest in the
proceedings;
b) A brief statement of the material facts which the appellant

claims supports their contention that no administrative



¢)

d)

penalty should be imposed or that an administrative
penalty of a different amount is warranted;

An address at which the appellant agrees notice of any
additional proceeding or an order relating to the imposition
of the administrative penalty may be received by mail;
The notice of appeal must be signed by the appellant.

Administrative Hearing. Upon a timely written request by the
recipient of the administrative citation, an administrative hearing
shall be held as follows:

a)

b)

d)

Notice of Hearing. Notice of the administrative hearing
shall be given at least ten (10) days before the hearing to
the person requesting the hearing. The notice may be
delivered to the person or may be mailed to the address
listed in the notice of appeal.

Hearing Officer. The administrative hearing shall be held
before the Director of Department of Environmental Health
or their designee. The hearing officer shall not be the
enforcement officer who issued the administrative citation
or said enforcement officer's immediate supervisor. The
Director may contract with a qualified provider to conduct
administrative hearings or to process administrative
citations.

Conduct of the Hearing. The Enforcement Officer who
issued the administrative citation shall not be required to,
but may, participate in the administrative hearing. The
contents of the enforcement officer’s file in the case shall
be admitted as prima facie evidence of the facts stated
therein. The hearing officer shall not be limited by the
technical rules of evidence. If the person requesting the
appeal fails to appear at the administrative hearing, the
hearing officer shall make his or her determination based
on the information contained in the notice of appeal.
Hearing Officer's Decision. The hearing officer, based
upon the evidence submitted, shall either dismiss or
uphold the citation. The citation recipient shall receive a
refund of the full penalty assessment if the citation is
dismissed. The hearing officer’s decision following the
administrative hearing shall be personally delivered to the
person requesting the hearing or sent by first class mail.
The hearing officer may allow payment of the
administrative penalty in installments, if the person
provides evidence satisfactory to the hearing officer of an
inability to pay the penalty in full. The hearing officer's
decision shall contain instructions for obtaining review of
the decision by the superior court.

5. Review of Administrative Hearing Officer’s Decision.

[ Notice of Appeal. Within twenty (20) days of the date of the
delivery or mailing of the hearing officer’s decision, a person may
contest that decision by filing an appeal to be heard by the
Superior Court. The failure to file the written appeal and to pay the
court filing fee within this period shall constitute a waiver of the
right to an appeal and the decision shall be deemed confirmed. A



copy of the notice of appeal shall be served in person or by first
class mail upon the issuing agency by the contestant.

. Conduct of Hearing. The conduct of the appeal is a subordinate
judicial duty and may be performed by traffic trial commissioners
and other subordinate judicial officials at the direction of the
presiding judge of the court. The appeal shall be heard de novo,
except that the contents of the issuing agency’s file in the case
shall be received in evidence. A copy of the document or
instrument of the issuing agency providing notice of the violation
and imposition of the administrative penalty shall be admitted into
evidence as prima facie evidence of the facts stated therein. The
court shall request that the issuing agency’s file on the case be
forwarded to the court, to be received within fifteen (15) days of
the request.

iii. Judgment. The court shall retain the court’s filing fee regardless of
the outcome of the appeal. If the court finds in favor of the
contestant, the amount of the fine or penalty shall be reimbursed
to the contestant by the local agency. Any deposit of the fine or
penalty shall be refunded by the issuing agency in accordance
with the judgment of the court. If the fine or penalty has not been
deposited and the decision of the court is against the contestant,
the issuing agency may proceed to collect the penalty pursuant to
the procedures set forth in this Ordinance, or in any other manner
provided by law.

Section 10. SEVERABILITY. If any section, subsection, subdivision, paragraph, sentence,
clause or phrase of this Ordinance, or its application to any person or circumstance, is for any reason
held to be invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or
enforceability of the remaining sections, subsections, subdivisions, paragraphs, sentences, clauses or
phrases of this Ordinance, or its application to any other person or circumstance. The Board of
Supervisors of the County of Riverside hereby declares that it would have adopted each section,
subsection, subdivision, paragraph, sentence, clause or phrase hereof, irrespective of the fact that any
one or more other sections, subsections, subdivisions, paragraphs, sentences, clauses or phrases
hereof be declared invalid or unenforceable.

EFFECTIVE DATE. This Ordinance shall become effective 30 days after adoption.
John J. Benoit, Chairman of the Board

| HEREBY CERTIFY that at a regular meeting of the Board of Supervisors of said County, held on July
26, 2016, the foregoing Ordinance consisting of ten (10) sections was adopted by said Board by the
following vote:

AYES: Jeffries, Tavaglione, Washington, Benoit and Ashley
NAYS: None
ABSENT: None

Kecia Harper-lhem, Clerk of the Board
By:  Cecilia Gil, Board Assistant
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BOARD OF SUPERVISORS OF THE COUNTY OF RIVERSIDE, STATE OF CALIFORNIA

ORDINANCE NO. 838
{AS AMENDED THROUGH 838.2)
AN ORDINANCE OF THE COUNTY OF RIVERSIDE
REGARDING THE PERMITTING OF TOBACCO RETAILERS

The Board of Supervisars of the Counly of Riverside ordains as follows:

Sectlon 1. PURPOSE AND INTENT. Riverside County has a substantlal interest
in promoting compliance with federal, state, and local laws Intended to regulale lobacco
sales and use; in discouraging the illegal purchase of tobacco products by a person un-
dar 21 years of aélge: in promoting compliance with laws th biting sales of cigarettes
and tobacco products 1o a person under 21 uyears of age; in protecting youth from being
lured Into lllegal activity through the misconduct of adults; and in reducing the incidence
of tobacco related disease, It s the intent of this Ordinance to encaurage responsible to-
bacco retalling and to discourage violations of tobacco related laws, especially those
that prohibit or discourage the sale or distribution of tobacco products o a person un-
der 21 years of age, but not 1o expand or reduce the degree to which the acts regulated
Py federal or state law are criminally proscribed or to alter the penalty provided there-
ore.

Section 2. DEFINITIONS. For the purposes of this Ordinance, the following
words and terms shall have the lollowing meanings:

a. "Arm's Ler;gth Transaclion® shall mean; a sale in good faith and for valuable con-
sideration thal reflects the fair market value in the n marke! between two in-
formed and willing parties, neither under any compulsion o participate in the trans-
action. A sale between relatives, related companies or partners, or a sale for the pri-
mary purpose of avolding the effect of the violations of this Ordinance s presumed
not 1o be an arm's length transaction.

b. “Department" shall mean: the County of Riverside Department of Environmental
Healih, including the Director of the Department of Environmential Health or his or
her designee.

c. “Enforcement officer” shall mean: the Director of Environmental Health or his or
her designee.

d. "Person” shall mean: any natural person, partnership, cooperative association, cor-
poration, personal representative, receiver, trustee, assignee, or any other legal en-

e. "Proprietor® shall mean: a person with an ownership or managerial interest in a
business. An ownership interest shall be deemed 1o exist when a person has a len
percent (10%) or greater Interest In the stock, assets, of Income ol a business other
than the sole interest of security for debl. A managerial interest shall be deemed to
exist when a person can or does have, or can or does share ullimate control over
the dasyA!o;dav operations of a business.

f. "Seli-Service Display" shall mean: the open display of tobacco products or lobac-
co paraphernalia in a manner that Is accessible to the general public withoul the as-
sistance of the retaller or employee of the retailer. A vending machine is a form of
sell-service display.

g. "Tobacco Paraphernalia® shall mean: cigarette papers or wiappers, pipes, holders

of smoking materials of all types, cigaretie rolling machines, and any other item de-

signed for the smoking, preparation, storing. or consumption of tobacco products.

"“Tobacco product® means any of the following:

(az) A product centaining, made, or derived from tobacco or nicotine that Is intend-

ed for human consumption, whether smoked, heated, chewed, absorbed, dis-

solved, inhaled, snorted, sniffed, or Ingested by any other means, inciuding, but
not f|fimlte1:| to, cigarettes, cigars, litlle cigars, chewing lobacco, pipe tobacco, or
snuff.

(B) An electronic device that delivers nicotine or other vaparized liquids 1o the per-

son inhaling from the device, including, but not limited to, an electronic cigarette,

cciga:. pipe, or hookah.

{ Amir tl':omponem. part, or accessory of a tobacco product, whether or not sold

separalely.

“Tobacco product* does not include a product that has been approved by the Unit-

ed States Food and Drug Administration lor sale as a tobacco cessation praduct or

for other therapeutic purposes where the product is marketed and sold solely for
such an ap&oved pUIpOse.

I, *Tobacco Retaller” shall mean: any person who sells. offets for sale, or does or of-
fers to exchange for any torm of consideration, tobacco, tobacco products, or to-
bacco parapharnalia; "Tobacco Retalling" shall mean the perlormance of any of
these things. This definition s without regard to the quantity of tobacco, tobacco

roducrt's. or tobacco paraphemalia sold, offered for sale, exchanged, or offered
lor exchange.

. "Tobacco Retailer's Permit” or "Permit" shall mean: the certificate issued by the Di-
rector of the Department of Environmenlal Heaith which allows a facility 10 sell to-
bacco, tobacco products, and tobacco paraphernalia. The issuance of this permit
does not indicate or impIY that the facility is in compliance with all State and Coun-
g ragruillmions related to lts operation; and may be suspended or revoked by the

epartment.

Section 3. TOBACCO RETAILER'S PERMIT REQUIREMENTS AND APPLI-

CATION PROCESS.

a. Application for a tobacco retaller's permit shall be submitied in the name of each
proprietor proposmﬁ 1o conduct retail lobacco sales and shall be signed by each
propristor or an authorized agent thereof. It Is the responsibility of each proprietor
to be informed of the laws affecting the Issuance of a tobacco retaller's permil, A
permit thal is fssued in error or on (he basis of false or misleading information sup-
plied br a !JIO;DIIB'IOI' shall be revoked pursuant to Section 8.c. of this Ordinance.

b. All agf ications shall be submitted on a form supplied by the Department and shall

tain the loflowing infarmation:

1. The name, address, and telephone number of @ach proprietor.

2. The business name, address, and telephone number of the single fixed location
{for which a tobacco retailer's permil is sought,

3. The name and mailing address authorized by each proprietor to receive all
permil-relaled communications and notices (the “Authorized Address”). If an au-
thorized address is not supplied, each proprietor shall be understood 1o con-
senl to the provision of notice at the business address specified in subpara-
graph 2 above.

4. Proof that the location for which a lobacco retailer's permit is sought has been
jssued a valid state tobacco retailer's license by the Caiifornia Board of Equali-
zation.

5. Whether or not any proprietor is a person who has been determined to have vio-
lated this Ordinance or has been a proprietor at a location that has been deter-
mined to have violated this Ordinance and. if so, the dates and locations of ail
such violations.

8. Such other information as the Department deems necessary for the administra-
tion or enforcement of this Ordinance.

©, It shall be unlawiful for any person to act as a tobacco retailer without first abtaining
and maintaining a valid tobacco retailer's permit pursuant to this Ordinance for
each location at which lobacco retalling is 1o oceur. Tobacco retalling without a val-
id tobaceco retailer's permit shall constitule a public nuisance.

d. Nothing In this Ordinance shall be construed to grant any persen oblaining and
maintaining a tobacco retailer's permit any status or right other than the right to act
as a lobacco retailer at the logation in the County identified on the face of the per-
mit. For example, nothing In this Ordinance shall be construed 1o render ina!pp ica-
ble, supersede, or apply in lieu of any other provision of applicable law, including,
without limitation, any condition or limitation on smoking in enclosed places of em-
ploymenl made applicable to business establishments by California Labor Code
saction 6404.5,

Section 4. PERMIT ISSUANCE; STANDARDS.

a. Upon the receipt of an a‘rplicatlon for a tobacco retailer's permit and the permit
fee, the Depantment shall issue a permit unless substantial record evidence demon-
sirates that one of the lollowing bases for denial exists:

1. The application is incomplete or inaccurate.
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2. The apglicaucn seeks authorization for tobacco relaillng at a location lor which
a prohibition on Issuing permits is in effect pursuant to Section 8.b. of this Ordi-
nance. However, this subparagraph shall not constitute a basis for denjal of a

ermit If the applicant provides the County with documenitation demonstrating
y clear and convincing evidence that the egplicanl has acquired or I acquir-
ing the location or business in an arm'’s length transaction,

4. The application seeks authorization for tobacco retailing for a proprietor lor
which a prohibition on issuing permits Is in effect pursuant to Section 8.b. ol
this Ordinance,

4. The application seeks authorization for tobacco retailing that Is prohibited pur-
suant to this Section of this Ordinance; that is unlawful pursuant to any other
Clolunly ardinance; or that is unlawful pursuant to any other local, state, or feder-
al law.

ction 5. PERMITS ARE NONTRANSFERABLE. :

Atobacco retailer's permit is nontransierable. If the information provided in the per-

mit application pursuant to Section 3.b changes, a new tobacco retaller's parmit is

required before the proﬁgmor may continue to act as a tobacco retaller, For exam-
ple, if a proprietor to whom a permit has been issued changes business location,
that proprielor must aﬂ)ly for a new permit prior 1o acling as a lobacco retailer at
the new location. Or if the business is sold, the new owner must apply for a new
ermit for that location before acting as a tobacco retailer,
otwithstanding any other provision of this Ordinance, viclations against a location

" or business shall continue to be counted against the location or business unless

Se
a
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the location or busi has been farred to a new proprietor and the new pro-
prietor provides the County with documentation demonstrating by clear and con-
vincing evidence that the new proprietor has acquired or is acquiring the location
or business in an arm's length transaction.

ctilon 6. FEES FOR PERMIT.

. A lobacco retaller permit is Invalid unless the appropriate fee has been paid in full

as required by Ordinance No. 840 and (he term of the permit has not expired, All

applicable late payment penalties indicated by Ordinance No. 640 shall epply. The

term of a tobacco retailer permit is one (1) year. Each lobacco retailer shall apply
for annual renewal of his or her tobacco retailer's permil no later than the expira-
tion of the term.

ction 7. PERMIT VIOLATIONS.

VIOLATION OF TOBAGCO-RELATED LAWS. It shall be a viclation of a tobacco re-

tailer's permit for @ proprietor, including his or her agent or employee, lo violate

any local, state, or federal tobacco-related law including, but not limited to:

1. MINIMUM AGE FOR PERSONS BUYING TOBACCO. It is unlawful for any per-

son, firm, tobacco relaller, or corporation to sell, give, or in any way furnish lo a

person any tobacco product or tobacco paraphernalia If that person, firm, or

corporation knows or should have grounds to know thal the reciplent is a per-
son who is not at least the minimum age required by state law to purchase or
possess any tobacco product. Proof that a retailer, or his or her ampioyea of
agent, demanded, was shown, and reasonably relied upon evidence of legal

«ﬂp%ﬂ (such as identilication) shall be a defense to any action.

SITIVE IDENTIFICATION REQUIRED, No tobacco retaller shall engage In to-
bacco retalling without first examining the Identification of the purchaser, if the
purchaser reasonably appears underage, and confirming that the proposed
sale is 1o a purchaser who is al least the minimum age in state law for being
sold the tobacco product or tobacco paraphamalia.

3. MINIMUM AGE FOR PERSONS SELLING TOBACGCO. No tobacco retailer shall
enga?a In tebacco retailing if the person is younger than the minimum age in
state law for being sold or omossessl ang lobaceo product.

4, DISPLAY OF TOBACCO RELATED LICENSES/PERMITS. Each tobacco retaller

must maintain a license from lhe California State Board of Equalizalion as well

as a tobacco retailer's Bpermil allowing the sale of tobacco products for each to-
bacco retail location. Both permits shall be prominenily displayed in a publicly
and fsadléx’wsible location al the permitted location.

SELF-SERVICE DISPLAYS PROHIBITED. No tobacco retailer shall display to-

bacco products or tobacco paraphernalia by means of a self-service display or

to engage In tobacco retailing by means of a self-service display. A tobacco re-

taller who chooses lo display tobacco products or tobacco paraphemalia in a

locked cabinet, case or similar structure must post a clear and conspicuous

sign on or within five feet of the display stating that the cabinet, case or struc-
ture is locked at all imes.

6. TOBACCO SALES PUBLIC MOTIFICATION SIGNS POSTED. Every store that
sells tobacco muslt post a boldly printed, contrasting calor sign in & conspicu-
ous place al each point of purchase saying thal tobacco products may not be
sold to minors. The sign mus! contain the following words: “The Sale of Tabac-
co Products 1o Persons Under 21Years of Age Is Prohibited by Law and Subject
to Penaities. Valid Identification May Be Required. To Report an Unlawful Tobac-
co Sale Call 1-800-5 ASK-4-ID. Business and Professions Code Seclion 22952."
The sign must be squarﬁ‘!ai least 5.5 inches by 5.5 Inches) or rectangular (3.66
inches by 8.5 inches), and the required notice must meel specified font sizes.

8. SALE OF BIDIS. No tobacco retaller shall sell, offer lor sale, distribute, or import

any lobacco product commonly referred to as "bidis” or *beedies,” unless that
tobacco preduct is sold, offered for sale. or intended to be sold in a business
establishment that prohibils Ihe presence ol persoris under lwenty-one (21)
;;aa:s of age on its premises. )
. TOBACCO SALES AT NON-FIXED SITES. It is unlawlul for any person, agent,
tobacco retailer, or employee of a person in the business of selling or distribut-
ing tobacco products 1o engage in tobacco retalling at other than a fixed, per-
milted localion. For example, fobacco retailing by persons on fool and tobacco
ra!allin&l‘rom vehicles are prohibited.
TOBACCO COUPONS AND SAMPLES. Itis unlawtul for any person, agent, to-
bacco retailer, or employee of a person in the business of selling or distributing
tobacco products, including but not limited to smokeless tobacco, cigarettes or
tobacco paraphernalia, to engage In the non-sale distribution of any lobacco
oducts 1o any person on any private property that is open to the general pub-
le. "Non-sale distribution” means to give lobacco products or to 0 para-
phermalia to the general public at no cost, or at nominal cost, or to give cou-
pons, coupon ersrbgm certificates, gift cards, or other similar offers, or rebate
offers for tobacco products lo the general public at no cost or at nominal cost.

11. SINGLE SALE OF CIGARETTES. No tobacco retailer may sell one or more ciga-
rettes, other than in a sealed and properly labeled package. A sealed and prop-
erly labeled package means the original packaging of the manufacturer or im-

rter which meets federal labeling requirements, including the federal warning
abel. Cigarelles may nol be manutactured, distributed, sold, or offered for sale
excepl in a package containing at least twenty (20) cigarettes. Roll your own to-
bacco may not be manufactured, distributed, sold, or offered for sale excepl in

a pRa&mlm containing at least 0.60 ounces of lobacco,

PERMIT COMPLIANCE MONITORING.

1. Compliance with this Ordinance shall be menitored by the Department. Any
&em officer or enforcement officer may enlorce the penal provisions of this Or-

nance.

2. The Depanment shall check the compliance of each tobacco retailer as neces-
sary to carry out the purpose and intent of this Ordinance, Subject to the discre-
tion of the Department, the Department may check the compliance of tobacco
retailers previously found to be in compliance & fewer number of times so that
the Depariment may check the compliance of tobacco retailers previousty
found in violation a greater number of times. ) :

3. Compliance checks shall determine, at a minimumn, check compliance with the
requirements of this Crdinance and specifically if the lobacco relailer is conduct-
ing business In a manner that complies with tobacco laws regulating youth ac-
cess to tobacco. When appropriate, the Department may also determine compli-
ance with other tobacco-related laws.

4, The County shall not enforce any tobacco-related minimum age law against a
person who otherwise might be in violation of such law because of the person’'s
age iharr\einaﬂQ_l “Decoy”) it lh‘e potential vlolaliq-n oceurs when: ”
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c.

10 UIT USLLY 15 pallivipalilly it a vuipiialivg uilgun JUPEIVISTU VY a pudLe Ul
cer or an enforcement officer; or

ii. the Decoy is participating in a compliance check funded in part, either direct-
ly or indirectly through sub-contracting, by the Department.

NO CONTEST PLEA. A plea of “no contest” or its eguivalent bY a tobacco retailer
for a violation of any law deslgnated in Section 7.a. above shall operate as an ad-
mission that this Ordinance has been violated for the purposes of permit revoca-
tion

Section 8. REVOCATION OF PERMIT,

a.

=

&
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REVOCATION OF PERMIT FOR VIOLATION. .

1. In addition to any other penalty authorized by law, a tobacco relailer's permit
may be revoked if the Department finds that the proprietor, including his or her
agents or employees, has violated any of the requirements, conditions, or
prohibitions of this Ordinance (hereinatter "Permit Violalion®),

2. A lobacco retail prlgi:urhelor may appesl the Department’s determination to re-
voke lts tobaceo retall permit in'the same manner and in conjunction with an ap-
peal of an administrative citation as provided by Section 8.h. of lhis Ordinance.

3. A proprietor or tobacco retaller without a valid tobacco retail permit, Including,
for example, a revoked permit
i. Shall keep all tobacco producis and tobacco paraphaemalia from public

view. The public dlsE,}av of tobacco products or lobacco paraphernalia In vi-
~olatlon of this Frwis n shall constitute an "offer for sale.”
ji. Shall not display any advertisement relating 1o tobacco products of tobacco
paraphernalia thal promotes the sale or distribution of such products from
the tobacco retailer's location or that would lead a reasonable consumer to
belisve that such products can be obtained at the tobacco retailer’s loca-
tion.

ii. Tobacco products and tobacco paraphermalia offered for sale or exchangs

in violation of this Ordinance may be destroyed.

X If\lEW TOBACCO RETAILER'S PERMIT AFTER REVOCATION FOR VIOLATION.

After a first permit violation al a location no new tobacca retailer's permit may
be issued for the location until a minimum of one (1) day has passed from the
date of the fasl revecation or viclation, whichever is later,

2. After a second permit violation at a location within any sixty month (60) period,
no new lobacco relailer's permit may be issued for the location unlil a minimum
of thirty (30) days have passed from the date of the last revocation or violation,
whichever is later,

3. After a third permit violation at a location within any sixty month (60) periad. no
new lobaceo retailer’s permit may be issued for the location until a minimum of
ninety (90) days have passed from the date of the last revocation or violation,
whichever is later.

4. After four or more permit violations at a location within any sixty-month (60) peri-
od, no new tobacca retailer's permit may be issued for the location until five (5)

ears have passed from the date of the fast revocation or violation, whichever is

ater.

REVOGATION OF PERMIT ISSUED IN ERAROR. A tobacco retaller's permit may be
revoked il the Depariment finds. after nolice and opportunity to be heard, that one
or more of the bases for denial of a permit under Section 4.a existed al the lime ap-
plication was made or at any time before the penmit issued. The revocation shall be
without prejudice to the ﬁtir‘&m’ a new application lor a permit.
Sectlon 9. ENFORCEMENT. The remedies provided by this Ordinance are cu-
mulative and in addition o any other remedies available at law or in equity.
Viclators who operale without the necessary tobacco retailer's permit shall be sub-
ect to closure of the lobacco retail facility,

ever evidence of a violation of this Ordinance is obtained In Jnurl through the
participation of a person under the age of twenty one (21) years old, such a person
shall not be requited to appear or give testimony in any civil or administrative Frw-
ess brought to enforce this Ordinance and the alleged violation shall be
ad]tig(ijcaled based upon the sufficiency and persuasiveness of the evidence pre-
sented.

. Viclations of this Qrdinance are subject to a civil action brought by the District Atlor-

ney or County Coungel, punishable br:

1. Afine not less than two hundred filty dollars ($250) and not exceedlgg one thou-
sand dollars (51,000} for a first viclation in any sixty-manth g%%paﬁ L ar

2. Afine not less than one thousand live hundred dollars ($1, and not exceed-
ing two thousand five hundred dollars (52,500) for a second violation in-any
sixty-month {mHeﬁw; or

3. Alfine not less than three thousand dollars ($3,000) and not exceeding ten thou-
sanlgd dollars ($10.000) for a third or subsequent violation in any sixty month (60)
period.

Violations of this Ordinance may, in the discration of the District Attorney or County

Counsel, be prosecuted as infractions or misdemeanors,

X Caush?‘. permitting, aiding, abeltig‘g} ‘o concealing a violation of any provision of
in al

this Ordinance shall constitute a violation,
Viclations of this Ordinance are hereby declared to be public nuisances.

. In addition to other remedies provided by this Ordinance or by other law, any viola-

tion of this Ordinance may be remedied by a civil action brought by the nty

Counsel, including, but not limited to, administrative or judicial nuisance abatement

gvmceﬁg#ngs. civil or criminal code enforcement proceedings, and suits for injunc-
@ rel

. ADMINISTRATIVE CITATIONS AND PENALTIES. In addition 1o the remedies_and

penalties contained in this Ordinance, and in accordance with Government Code

Sectlon 53069.4, an enforcement officer may issue an administrative citation for

any violation of this Ordinance. The following procedures shall govern the imposi-

tion, enforcement, collection and administrative review of administrative citations
and penalties.

1. Conlent of Citation, The administrative citation shall be issued on a form ap-
prO\Ired by County Counsel and shall at a minimum contain the following infor-
mation:

I. Date, location and approximate time the violation was observed.

ii. The ordinance violated and a brief description of the violation.

iil. The amount of the administrative penalty imposed for the violation.

iv, Instructions for the payment of the penalty, and the time period by which it
shall beiggld and the consequences of fallure to pay the penalty within this
time period.

v, Instructions on how w appeal the cifation,

vi. The signature of the enforcement officer, The failure of the citation to set
forth all required contenls shall not affect the validity of the proceedings.

2. Service of Citation.

i. I the proprietor, owner, employee, agent, occupant or other person who
has violated the Ordinance Is present at the scene of the violation, the en-
forcement officer shall attempt to oblain their signature on the administrative
chation and shall deliver a copy of the administrative citation to them.

il. If the proprietor, owner, emp 0%99‘ agenl, occupant or other person who
has violated the Ordinance is a business, and the business owner Is on the
pramises, the enforcament officer shall attempt to deliver the adminisirative
citation to them. If the enforcement officer is unable to serve the business
owner on the premises, the administrative citation may be left with the man-
ager or employee of the business, Il left with the manager or employee of
the business, a copy of the administrative citation shall aiso be malled 1o the
business owner by certified mall, retum receipt requested. 1

iil. It no one can be located at the property, then the administrative citation
shall be posted in a conspicuous place on or near the property and a copy
mailed by certified mail, relum receipt requested to the awner, occupant of
other person who has violated the Ordinance. The citation shall be mailed to
the property address and/or the address listed for the owner on the last
County Equalized Assessment Roll,

iv. The failure of any interested person to receive the citation shall not alfect the
validity of the proceedings.

3. Administrative Penalties.



i. The penalties assessed for each violation shall not exceed the following
amounts: :
a) $100.00 for a flrst violation,
b) $200.00 for a second vialation of this Ordinance within one (1) year; and
¢} $500.00 for each additional violation of this Ordinance within one (1)
year.
it. If the violation is not corrected, additional administrative citations may be is-
sued for the same violation. The amount af the penalty shall increase at the
rate specified above.
Payment of the penalty shall not excuse the failure o correct the violation
nor shall it bar further enforcement action. .
iv. The penalties assessed shall be payable o the County of Riverside.
4. Administrative Appeal
i. Notice of ﬁﬁi?eal. The recipient of an administrative citation may appeal the
citation by liling a written notice of appeal with the Department. The written
notice of appeal must be filed within twenty (20) days of the service of the
administrative citation as set forth in Section 9.h.2. Failure to file a written no-
tice of appeal within this time period shall constilute a waiver of the right to
appeal administrative citation. The nolice of appeal shall be submitted
on the Administrative Citation Appeal forms and shall be accompanied by
payment of the full penaity assessment, and shall contain the following infor-
al

mation:
a} A brief statement setting forth the a‘ppeliams interast in the proceedings:
b) A brief statement of the material facts which the appellant claims sup-
ports their contention that no administrative penalty should be imposed
or that an administrative penalty of a different amount is warranted,;

¢) An address at which the appellant agrees notice of any additional pro-

ceeding or an order relating to the imposition of the administrative penal-
ty may be received by mail;

d) The notice of appeal must be signed by the appeliant.

ii. Administrative Hearing, Upon a limelwrman request by the recipient of the
administrative citation, an administrative hearing shall be held as lollows:

a) Notice of Hearing. Notice of the administrative hearing shall be given at
least ten (10) days before the hearing to the person requesting the hear-
ing. The notice may be delivered to the person or may be mailed to the
address listed in the notice of appeal,

Hearing Officer. The administrative hearing shall be held before the Direc-
tor of Department of Environmental Health or their designee. The hearing
officer shall not be the enforcemant officer who issued the administrative
citation or said enforcement officer's immediate supervisor. The Director
may contract with a qualified provider to conduct administrative hearings
or 10 process administrative cltations,
Conduet of the Hearing. The Enforcemant Otficar who issued the admin-
fatrative citation shall not ba required to, but may, participate in the ad-
ministrative hearing. The contents of the enforcement officer's file in the
case shall be admitted as prima lacie evidence of the facts stated thare-
in, The hearing officer shall not be limited by the technical rules of evi-
dence. Il the person requestln%éhe aﬁapeal fails to appear al the adminis-
trative hearln?. the hearing officer shall make his or her determination
based on the information contained in the notice of appeal.
Hearing Officer's Decision. The hearing officer, based upon the evidence
submitled, shall either dismiss or uphold the citation. The citation recipl-
ent shall receive a refund of the full penally assessment if the citalion is
dismissed. The hearing officer's decision following the administrative
hearing shall be personally delivered to the person requesting the hear-
ing or sent by first class mail, The hearing officer may allow payment of
the administrative penalty in instaliments, it the person provides evidence
satisfactory 1o the hearin? officer of an inability to pay the penalty in full,

hearing officer's declsion shall contain instructions for obtaining re-
view of the decision by the superior court,

5. Review ol Administrative Hearing Officer's Decision.

i.  Notice of Appeal. Within twenty (20} days of the date of the delivery or mall-
Ing of the hearing officer's decision, a parson may contest that decision by
filing an appeal 10 be heard by the Superior Court. The failure to file the wril-
ten appeal and to pay the court liling fee within this period shall constitute a
walver of the right to an appeal and the decision shall be deemed con-
firmed. A copy of Ihe notice of appeal shall be served In person or by first
olass mail upon the issuing ggﬁmy by the contestant, ’

il. Conduct of ring. The conduct of the appeal is a subordinate Judicial duty
and may be parformed by traffic trial commissicners and other subordinate
judicial officials at the direction of the presiding judge of the courl. The ap-
peal shall be heard de novo, except thal the contents of the issuing agen-
cy’s file in the case shall be recelved in evidence. A copy of the document
or instrument of the issuing aqenl:r providing notice of the violation and im-
position of the administrative penalty shall be admitted into svidence as pri-
ma facie evitlence of the lacts stated therein, The courl shall request that the
iasuin;} agency's file on the case be forwarded 1o the court, lo be raceived

_ Wwithin fifteen (15) days of the requast.

i, Judgment. The court shall retain the court's filing fee regardiass of the oul-
come of the appeal. If the court finds in favor of the contestant, the amount
of the fine or pﬂnalui;ﬁhau be reimbursed to the contestant by the local agen-
cy. Any deposit of the fine or panally shall be refunded by he Issuing agen-
oy In accordance with the judgment of the court. If the line or penalty has
not been deposited and the decision of the court is against the contestant,
the issuin a%snc%ma proceed to collect the penalty pursuant to the proce-
dures sel in this Ordinance, or in any other manner provided by law.

Section 10. SEVERABILITY, |l any section, subsection, subdivision, paragraph
sentence, clause or phrase of this Ordinance, or lts application (o any persop or circum
gtance, is for any reason held to be Invalld or unenforceable, such invalidily or
unentorceabllity shall not affect the validity or enforceability of the remaining sections,
subsections, subdivisions, paragl;gphs, sentences, clauses or phrases of this Ordi-
nance, or its application to any other person ot circumstance. The Board of Supaervisors
of the County of Riverside hereby declares that it would have adoplad each section, sub-
section, subdivision, paragraph, sentence, clause or phrase hereol, irrespective of the
fact that any one or more other sections, subsections. subdivisions, paragraphs, senten-
ces, clauses or phrases hereof be declared invalld or unentorceable,

b
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EFFECTIVE DATE. This Ordinance shall become effective 30 days after adoption.
John J. Benoit, Chairman of the Board

| HEREBY CERTIFY that at a reqular meetinl% of the Board of Supeivisors of said County,
held on July 28, 2016, the foregoing Crdinance consisting of ten (10) sections was
adopted by said Board by the following vole:

AYES: Jefiries, Tavaglione, Washington, Benoit and Ashley
NAYS:  None
ABSENT: None

Kecia Harper-ihem, Clerk of the Board
By: Cecilia Gil, Board Assistant 8/3



