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significant impacts.” Without a biological technical report, there is no substantial
evidence to support the County’s conclusion that the Project will not have
potentially significant impacts to the many sensitive plant and animal species that
are found near the site. :

In addition to avian and bat mortality, Ms. Owens’ expert opinion supported
by data provides substantial evidence that there may be significant impacts to
species, particularly during Project construction.” Noise, dust, and vehicles can kill
or harass sensitive species that are found at or near the Project site.?® '

Since the County in the IS/MND does not adequately disclose, analyze, or
mitigate the Project’s potentially significant impacts to species present at the
Project site, the IS/MND fails as an informational document. The County must
revise and recirculate the analysis to adequately disclose, analyze, and mitigate the
Project’s potentially significant impacts on biological resources.

VI. THE MITIGATION MEASURES IN THE IS/MND FAIL TO
ADEQUATELY MITIGATE IMPACTS TO BIOLOGICAL
RESOURCES '

An MND must include all mitigation measures included in the project to
avoid potentially significant effects.?? The IS/MND erroneously concludes that
compliance with the CVMSHCP is adequate mitigation. The CVMSHCP is not
project or site specific, and the IS/MND does not detail what specific guidelines from
the CVMSHCP are being adopted as conditions of Project approval. 7® Thus, the
County fails to require in the IS/MND specific, enforceable, and in some cases any,
mitigation for the Project’s potentially significant impacts on many species. The
County must revise and recirculate the analysis to identify adequate mitigation for
the Project’s significant biological resources impacts. ‘

™ Owens’ Comments, p. 12.

™ Owens’ Comments, p. 7.

6 Owens’ Comments, p. 7.

77 PRC § 21080(c); CEQA Guidelines § 15071(e).
% Owens’ Comments, pp. 12-13. .
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VII. THE DEIR IMPROPERLY RELIES ON “DESIGN FEATURES” AND
NONBINDING MITIGATION MEASURES

The County in the IS/MND suggests that following construction, revegetation
of the area will occur.” However, the County fails completely to disclose the actual
potentially significant impact in order for the public and decisionmakers to be able
to determine whether the mitigation will actually reduce impacts. Therefore, the
County improperly applies mitigation before actually disclosing the extent of the
significant impact.?® Furthermore, revegetation is non-binding and, as Ms. Owens
suggests, unlikely to occur.8!

A. Failure to Disclose Potentially Significant Impacts Prior to
Mitigation.

The County’s application of mitigation to the Project’s unmitigated impacts
violates CEQA’s requirement that the lead agency must first determine the extent
of a project’s impacts before it may apply mitigation measures to reduce those
impacts.’2 Moreaver, the CEQA Guidelines define “measures which are proposed by
project proponents to be included in the project” as “mitigation measures” within
the meaning of CEQA.83

As described under CEQA Guidelines Section 156370, “Mitigation” includes:

(a) Avoiding the impact altogether by not taking a certain action or parts of an
action.

{b) Minimizing impacts by limiting the degree or inagnitude of the action and its
implementation.

(c) Rectifying the impact by repairing, rehablhtatmg, or restoring the 1mpacted
environment.

78 IS/MND, p. 6.
80 JS/MND, p. 6.
81 Owens’ Comments, p. 5.

%2 14 CCR § 15370; Lotus v. Dep't of Transp. (2014) 223 Cal. App.4th 645, 651-52.
8 14 CCR 15126.4(a)(1)(A).
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(d) Reducing or eliminating the impact over time by preservation and
maintenance operations during the life of the action. '

(e) Compensating for the impact by replacing or providing substitute resources
or environments. ' ‘

Lotus v. Department of Transportation® clarified the requirements of CEQA
Guideline 15370. In Lotus, the court held that “avoidance, minimization and/or
mitigation measures,” are not “part of the project.”8 Rather, they are mitigation
measures designed to reduce or eliminate environmental impacts of the Project and
must be treated as such. Mitigation measures cannot be incorporated in an EIR’s
initial calculation of the Project’s unmitigated impacts because the analysis of
unmitigated impacts, by definition, must accurately assess such impacts before any
mitigation measures to reduce those impacts are applied.8 ‘

Because CEQA and Lotus prohibit the compressing of a mitigation measure
with the Project, the ISMND’s lack of analysis of impacts caused by the Project’s
impacts from land disturbance, violates CEQA. The analysis should be revised to
disclose the severity of all potentially significant impacts prior to mitigation.

B. Failure to Require Enforceable Mitigation.

Mitigation measures must be enforceable through conditions of approval,
contracts or other means that are legally binding.87 This requirement is intended to
ensure that mitigation measures will actually be implemented, not merely adopted
and then ignored.s¢ The IS/MND reliance on revegetation fails to meet this
threshold requirement because the measures are not incorporated as binding
mitigation measures for the Project.. As a result, the IS/MND fails to include any

- binding mechanism to ensure that the Applicant will be required to implement

these measures for the Project.

8 Lotus v. Dept. of Transportation (2013) 223 Cal.App.4th 650,
86 Id. at 656. ‘

8 Id. at 651 - 52.

7 PRC § 21081.6(b); 14 CCR § 15126.4(a)(2); Lotus v. Dep't of Transp. (2014) 223 Cal. App. 4th 645,
651-52. .

8 Fed'n of Hillside & Canyon Ass'n v. City of Los Angeles (2000) 83 Cal. App, 4th 1252, 1261;
Anderson First Coal. v. City of Anderson (2005) 130 Cal.4th 1173, 1186.
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Without an enforceable mechanism, the revegetation will likely not happen,
and the IS/MND'’s conclusions that the Project’s impacts will be less than significant
with these measures incorporated are unsupported. The County must include
revegetation of disturbed lands from the Project as a binding mitigation
requirement. '

VIII. CONCLUSION

Substantial evidence supports more than a fair argument that the Project
may result in potentially significant adverse impacts on biological resources that
- were not identified in the IS/MND, and thus have not been adequately analyzed or
mitigated. We urge the County to fulfill its responsibilities under CEQA by
withdrawing the IS/MND and preparing a legally adequate EIR. to address the
potentially significant impacts described in this comment letter and the attached
letter from Ms. Owens. This is the only way the County and the public will be able
to ensure that the Project’s potentially significant environmental impacts are
mitigated to less than significant levels.

Sincerely,
Kyle Jones ;
KCJi51
Attachments
. 4449-004j
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November 26, 2018

Kyle lones
Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

- Sacramento, CA 95814

Subject: Comments for the Painted Hills Wind Repowering Project Initial Study, Commercial
WECS Permit No. 180001 / Variance Case No. 180003 — Intent to Adopt a Mitigated Negative
Declaration — CEQ180059.

Dear Mr. Jones,

This letter coﬁtains my comments on the biclogical resource impact analysis for the Painted
Hills Wind Repowering Project {Project) Initial Study and Mitigated Negative Declaration
(IS/MND). '

For the reasons outlined herein, the Project IS fails to meet the requirements of impact analysis
and mitigation under the California Environmental Quality Act (CEQA).

As written, the IS/MND fails to adequately:

¢ Describe the Project baseline,

* Analyze the significant environmental impacts to biological resources of the Project, and

¢ . Propose and describe sufficient mitigation measures and/or alternatives to reduce the
various significant and potentially significant impacts to less than significant.

1. THE IS/MND’S FAILURE TO PROVIDE ACCURATE AND COMPREHENSIVE EVIDENCE OF

ONSITE BIOLOGICAL RESOURCES PRECLUDES A THOROUGH ANALYSIS OF THE
ENVIRONMENTAL SETTING, PROJECT BASELINE, AND IMPACTS TO SPECIES. AS SUCH, DIRECT,
INDIRECT, AND CUMULATIVE IMPACTS TO MANY SPECIES REMAIN UNMITIGATED.

A. The IS/MND leaves essential details of the Project unidentified.

The IS/MND does not define what the actual size of the new turbines will be, instead providing
a limit of maximum size to 500 feet height and with rotor diameters of up to 427 feet. Without

1 .
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specifics, adequate baseline determmatlons regarding the impact by the new turbines is
prohibited, thus resulting in speculation in lieu of reliable scientific analysis.

B. The ISIMND Makes Erroneous Assumptions and Conclusions Regarding Impact Analysis
Based Upon Indeterminate Turbine Details.

In addition to the the size and conflguratlon of the turbines being indeterminate in the IS/MND
- - described as a range and not as a specific design or size, and characterized repeatedly as what
a “typical” turbine “may” look like - the Applicant goes on to ignore significant impacts to
wildlife and habitats by making the erroneous assumption that swapping old turbines with
larger, fewer turbines equates zero or beneficial impacts. These assumptions are unsupported
by the evidence. Where wildlife and habitat are present, as is obviously the case here, snze
matters, both on the ground and in the sky.

Higher, wider blades are a larger accidental target for high flying migrants and raptors,
including eagles and migrating Swainson’s hawks {a California state Threatened species).. ‘
According to the U.S. Fish and Wildiife Service's Final Environmental Assessment for the Shiloh
IV Wind Repowering Project’s Eagle Conservation Plan, “Because the Shiloh IV was largely a
repowering project—that is, it entailed the removal of 230 old-generation wind turbines and
their replacement with 50 new-generation turbines—the project resulted in vastly greater
spacing between turbines and the removal of lattice towers that provided perches for eagles -
and other birds. However, the total risk area to eagles also increased because of the larger
size of the turbine blades. (Emphasis added.)"! This project’s status clearly correlates with the
current Project proposal actions, and thus the conclusions of USFWS apply as well.

' Other studies of different wind turbine size configurations has established that size is a key

variable in bird mortalities, stating “We found support for an increase in mortality with

increasing turbine hub height... Evaluation of risks to birds is warranted prior to continuing a |
- widespread shift to taller wind turbines.”2 and that “Bird collision probability depended on |

! USFWS. June 2014. Final Environmental Assessment Shiloh IV Wind Project Eagle Conservation Plan. p.
33. Retrieved from: https://www.fws.gov/cno/conservation/MigratoryBirds/ShiloiV-
FONSI/Attachment1—FEA—ShiIohN June2014.pdf

?Loss, S.R., Will, T., Marra, P.P. (2013). Estimates of bird collision mortality at wind facilities in the
- contiguous United States. Blological Conservation, 168: 201-209.
https://doi.org/101016/;.biocon.2013.10.007.
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species, turbine height {taller = more victims).”? This research is supported by my observations
as a lead raptor biologist for two years on the Ocotillo Wind site in Imperial County, an
industrial wind farm in the desert with a survey area over 15,000 acres. Part of our data
collection included recording the flight path of raptors, including height. | observed that raptor
species including red-tailed hawks, Swainson’s hawks, and golden eagles tended to prefer flight

. paths that were higher, i.e. between 300 and 600 feet, on over 80% of recorded observations
made three times a week, eight hours a day, throughout two years.

Size matters not only to birds, but bats as well, as bats are also known to be killed by proximity
to turbines. Bat research has demonstrated that activity of bats near turbines, and mortality of
bats by turbines, can vary significantly depending on species due to differences in behavior-and
typical zones of foraging and migrating height.* However, the IS/MND does not even consider
the entire taxa of bats when analyzing the Project’s potential for significant impacts, despite the
fact that is well established in the scientific literature that wind turbines kills bats, as the U.S.
Geological Survey {(USGS) bat biologists state, “it’s estimated that tend to hundreds of
thousands of bats die at wind turbines each year in North America alone.”® USGS also reminds
us that bats are not only an essential component of ecosystem biodiversity and function, they
“provide pest control services worth billions of dollars to farmers annually.f’ﬁ

The IS claims that due to the fact that they are swapping old for new turbines that impacts will
not only be minimal, but beneficial. Clearly this is a fallacious claim unsupported by the
evidence. The IS attempts to justify its claim by quoting the Coachella Valley Multiple Species
Habitat Conservation Plan (CVMSHCP) as follows: |

“Within each Permittee’s jurisdiction, existing wind turbines may be replaced with new
turbines. If old turbines are removed and the former impact area is restored to a natural

- condition, an equal new area may be disturbed without counting toward the calculation of
het disturbance.” | : . '

% Maneula de Lucas, G., Janss, F.E., Whitfield, D.P., and Ferrer, M. (2008}. Collision fatality of raptors in

wind farms does not depend on raptor abundance. Journal of applied Ecology. 45: 1695-1703 doi:

10.1111/;.1365-2664.2008.01549.x

* Wellig, S. D., Nussié, S., Miltner, D., Kohle, 0., Glaizot, O., Braunisch, V., Obrist, M. K., Arlettaz, R.

{2018). Mitigating the negative impacts of tall wind turbines on bats: Vertical activity profiles and
relationships to wind speed. Plo$ one, 13(3), €0192493. doi: 10.1371/journal.pone.0192493

® USGS See https://www.usgs.gov/fags/how-are-bats-affected-wind-turbines?qt-

news science products=Ofigt-news science products

€ Khalil, Mona, ed. (2017). U.S. Geological Survey: Energy and wildlife research annual report for 2017:
U.S. Geological Survey Circular 1435, 91 p., https://doi.org/10.3133/cir1435.
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However, the IS/MND abpears to ignore the caveat in this statement, namely that if the former
impact area is restored a new area may aveid contributing to net disturbance. According to the
IS clearly no such restoration has occurred, and neither is it described for the future.

In light of these facts alone, it is clear the IS/MND fails to accurately describe significant impacts
to birds and bats, thus prohibiting any adequate analysis of how any direct, indirect, or
cumulative impacts may successfuily be mitigated.

C. The IS/MND Underestimates and Mischaracterizes the Impacts to Onsite Habitat.

The IS/MND describes the Project as impacting a total of 2.59 acres of habitat, which happens
to be all within the Coachella Valley Multiple Species Habitat Conservation Plan {CVMSHCP)
Upper Mission Creek/Big Morongo Conservation Area. Based upon the realities of the Project
activities, and the IS/MND’s own documentation, this analysis of acreage to be impécted and
destroyed is seriously underestimated.

The IS/MND maps what they define as temporary and permanent disturbances’, but these are
mischaracterized and undervalued in respect to the impacts that will be incurred, not to
mention the lack of appropriate relevant mitigation where proposed. To begin with, | have been
a biologist contracted for survey and monitoring research for pre- and pdst—construction on

- various wind development sites in California, from a few hundred to several thousand acres in
size {i.e. Ocotillo wind, Tehachapi Wind, Tule wind) and other energy projects. | can confirm
that roads, turbine pads, and lay down yards constructed in desert habitats, whether for private
or public land projects, are not successfully restored and typically not even re-vegetated
whatsoever. For the mast part, no attempt is made to restore them regardless of assurances or
protocols scripted into impact analyses, due to various reasons including lack of incentive,
oversight, and planning.

On the rare occasion that there is an attempt to revegetate them, such efforts inevitably fail
due to the fact that alluvial sand, desert scrub, and other desert habitats require diligent,
multifaceted restoration strategies that are not planned or sufficiently described by the:
responsible parties, resulting in disturbed areas being unsuccessfully restored to anything near
an approximation of their original condition prior to major disturbance, especially from grading
and impaction from road construction. Where successful restoration has been achieved, such

as where desert tortoise habitat protections require such due diligence, researchers confirm
that, “Roads [and similar] disturbances negatively affect habitat in numerous ways (e.g.,

7 IS/MND p. 657
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compacting soil, altering hydrology). Techniques such as recontouring road berms to reestablish
drainage patterns, vertical mulching (“planting”’ dead plant material) and creating barriers to
prevent trespasses can assist natural recovery on decommissioned backcountry roads. Most
habitat enhancement efforts to date have focused on only one factor at a time (e.g., providing
fencing) and have not included [successful] proactive restoration activities {€.g., planting native
species on disturbed soils).”® Therefore, the IS/MND mischaracterizes “temporary”
disturbances that should be labelled as permanent, since most if not all of the “temporary”
disturbance areas that include widening roads, lay down yard(s}, and construction zones
around new turbines, and old turbine removal disturbance zones(not estimated in acreage) that
will incur direct and fong lasting impacts to any and all existing habitat affected by such
construction. . :

Accbrd.ing to the IS/MND site maps and construction details, the Project will therefore
permanently impact much more than 2.59 acres of habitat. According to Exhibit A of the
IS/MND, construction of the new turbines will require construction of both new roads and
widening of existing ones along all of the “crane paths”, to allow for passage of the cranes and
the enormous turbine blades which may each be up to approximately 210 feet in length each.
Clearly, roads built for smaller turbines constructed in the 1980s will be inadequate in width
and configuration to accommodate passage of the blades. The IS/MND inadequately identifies
where roads will require adding or widening; for instance, in the relevant maps in Exhibit A,
“existing” roads are labelled as such, proposed turbines are denoted as such, but proposed
roads are not. And yet the IS/MND confirms new roads will be necessary, specifically

“In addition to the existing roads, permanent access and maintenance roads would be
constructed to provide access and circulation within the Project. These access roads would
consist of 12 to 16-foot wide permanent roads to provide access to each wind turbine, met
tower and ancillary component. These same permanent access roads would be used during
construction, although the width of these roads may be temporarily increased to up to 36
feet wide to accommodate cranes and larger construction equipment. Access roads would
consist of compacted native material but may also require approximately 4 to 6 inches of
aggregate and/or geosynthetic material to provide the soil strength needed for construction.
The disturbed areas outside the final roadway width would be graded and compacted for use
during construction and then de-compacted and stabilized at the conclusion of construction.
New permanent access roads would incorporate applicable local standards regarding internal

® Abella, S.R. and Berry, K.H. {2016). Enhancing and Restoring Habitat for the Desert Tortoise. Journal of
Fish and Wildlife Management. 7(1): 255-279. http://fwspubs.org/doi/pdf/10. 3996/052015-JFWM-046

S
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road design and circulation, particularly those provisions related to emergency vehicle
access.” 9

To be clear, according to the construction blueprint in the IS/MND, several miles of roads will
require expansion to 36 feet wide from their existing 8 to 16 feet width at present, not “up to”
36 feet, to allow for the cranes and blade transport access. Just one mile of new roads at 36
feet will incur a minimum of another 4.36 acres of disturbance, and according to the maps, new
crane access.roads will need to be constructed to towers 2, 3, 13, and 14, while existing roads
will require widening. And yet the IS/MND does not describe or detail how these permanent
roads wili be “partially” restored, merely stating they will be “revegetated” with no further
discussion.’® And, once again, the descriptions are indéterminate, saying actions are “typical”
but not defined as what will occur onsite, including the stating that certain structural segments
of the road will be described only when the final geotechnical report is submitted.

The (S/MND does not specifically describe where the estimate of 2.59 acres disturbance comes
from, so one must Infer it comes from creation of the turbine pads and related impacts.
However, the laydown yard itself, according to the site map, will comprise over 5 acres of
habitat to be permanently disturbed (permanent as per reasons stated above}, with the only
allusion to mitigation being the claim that it will be “restored” with no further discussion.
Additionally, the IS/MND claims it will create construction zones for each turbine approximately
200 by 300 square feet. This is an unreasonably conservative estimate, given the nécessity of
creating space for large vehicle {cranes, blade transport vehicle) turnaround at the end of the ‘
roads (= the turbine site), the potential size of the turbines (over 200 feet in length), the size of
the cranes, parking for other vehicles, topsoil and other aggregate replacement if a the turbine
site as predicted, “The topsoil from the crane pads...would be used at adjacent locations during
restoration activities”,'2 and any other miscellaneous construction materials needed at the
turbine site. However, even if this 200 by 300 foot estimate were accurate, the total space to be
disturbed would amount to almest 20 acres for the entire site, given the addition of 14 new
turbines. Finally, the sum disturbance by other structures and the MET towers would comprise

' |mpacts to the snte, and are also not part of the disturbance estimate in the IS/MND.

Regardless of the IS/ MND‘s mischaracterization of permanent disturbances as temporary, they
also make no little attempt to analyze their so-called temporary impacts with accuracy, not just

9IS/MND p.312
19 1S/MND Exhibit A, see aiso p. 312
1 Ibid,

2 ibid.
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due to their conflicting discussion of road construction, but alse due to the fact they do not
address the impact that removal of 291 existing turbines will have on ground-dwelling species
next to and near these activities. As the IS/MND photos themselves portray, these tu rbines are
surrounded extensively by native habitat, which could be occupied by protected species like the
Desert tortoise, among many sensitive species not yet surveyed (see details, below). The
disturbance to these areas necessitated by break down, removal, and transport of almost 300
turbines off-site could incur an abundance of significant impacts across the entire Project site,
disturbance that cannot feasibly be limited to the existing narrow roads constructed decades
ago {not to mention impacts of indirect disturbance including fugitive dust, and mortality to »
protected lizards (see below). This reality needs to be incorporated into the impact analysis for
it to meet the minimum requirements of CEQA analysis for direct and indirect impacts to the
existing habitat and related species that may abut and be in proximity to the turbines, existing
roads, and roads to be expanded for these purposes.

As importantly, it should be noted these impacts discussed thus far are primarily for direct
impacts, and do not take into account the indirect impacts from noise, dust, vehicle disturbance
to sensitive wildlife in the form of harassment or mortality, among other sources.'In short, all of
this speculation, mischaracterization, and erroneous summation of site disturbance prohibits an
accurate analysis of impacts to habitats and to whatever wildlife may be occupying or
otherwise using those habitats for breeding, foraging, migration, over-wintering, and dispersal.

D. The IS/MND Fails to Adequately Survey and Describe the Sensitive Species that May Occur
 Onsite, Prohibiting Analysis of impacts, and Thus Fails to Mitigate Significant Impacts

The sum total of the relevant, recent focused or protocol surveys for all of the sensitive species
that have a moderate to high potential to occur onsite presented in the IS/MND is zero. The
onhj survey of any kind conducted in the past several years, for this Project, amounts to one day
in March, specifically “A general field survey within the Survey Area was conducted by LSA
Biologist Jodi Ross-Borrego on March 1, 2018."*3 According to the habitat present onsite, the
California Natural Diversity Database (CNDDB) as well as other databases and resources for this
locale {discussed further below), species that have a moderate to high potential to occur
include the Federally endangered Coachella Valley milkvetch (Astragalus lentiginosus var.-
coachellae), Federally endangered triple-n"ibbed milk vetch (Astragalus tricarinatus), Federally
and State-listed threatened Desert tortoise (Gopherus agassizii), Feder’ally threatened and
State-listed endangered Coachella Valley fringe-toed lizard (Uma inornata), the California fully
protected species the Golden eagle (Aquila chrysaetos), the State listed threatened Swainson’s

13 1S/MND p. 652
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hawk (Buteo swainsoni), and the Federally listed endangered and State listed threatened,
California fully protected species the Peninsular Bighorn sheep (Ovis canadensis nelsonii)
(peninsular Distinct Population Segment). An additional 25 sensitive species have a moderate to
high potential to occur onsite, including but not limited to the Little San Bernardino Mountains
linanthus (Linanthus maculatus (Gilia maculata); Desert beardtongue (Penstemon
pseudospectabilis ssp. pseudospectabilis); Coachella giant sand treader cricket (Macrobaenetes
valgum); Coachella Valley Jerusalem cricket (Stenopelmatus cahuilaensis); Orangethroat
whiptail (Aspidoscelis hyperythra); Burrowing owl (Athene cunicularia); Prairie falcon (Falco

- mexicanus); and the Loggerhead shrike (Lanius ludovicianus). As the IS/MND stands, not one of
these species has received adequate analysis of onsite status nor a resu ltant thorough impact

- mitigation assessment.

1. Impact analysis and resultant mitigation analysis for any and all species potentially onsite
is precluded by a lack of surveys.

For the IS/MND to ignore the need for focused / protocol surveys for these protected species,
as well as avoiding rare plant surveys, bat surveys, general avian, mammal, reptile, and ‘
herpetological surveys, demonstrates a fatal flaw in the analyses. It is impossible to analyze
direct, indirect, or cumulative impacts to species without such ground-truthing or data on
hand.

2. The IS/MND presents incomplete and invalid data for the Golden eagle.

It is well documented that wind facilities locally and nationally cause mortalities to eagles and
other raptors, in evidence by the abundance of research, regulations, monitoring and
conservation plans, other forms of oversight, and the existence of a strict peérmitting process for
eagle take at wind facilities. The IS/MND attempts to downplay this reality by citing statistics
from other project and avian mortality surveys that are anywhere from 17 to several decades
oid. The IS/MND also refers to golden eagle surveys by Dave Bittner of the Wildlife Research
Institute (WRI) for the 2011 breeding season. Specifically, it states, “In order to comply with
USFWS survey recommendations, golden eagle occupancy and productivity surveys were
conducted in 2011...” In fact, the discussion herein demonstrates the eagle report is not in
compliance with USFWS. Additionaily, the WRI report, included in the IS, contradicts the

. conclusions made elsewhere in the IS/MND, where the report states how anthropogenic causes
including wind facilities with increasingly larger turbines have contributed to drops in eagle
reproduction rates to as low 12 % in the Mojave and Sonoran deserts.4

4 1S/MND Appendix C p. 2
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a) First, these survey data are far too old to represent the current condition for the golden
eagle use in and near the site. According to the USFWS’ Interim Golden Eagle Inventory and
Monitoring protocols, determinations regarding golden eagle breeding status for a nest
territory is based upon “whether or not a location is a nest used for breeding in the current
year by a pair.”*> No accurate analysis of relevant nesting information can be made by a study
3 -~ that is seven years old. Additionally, the USFWS states that all breeding sites within a

o breeding territory are deemed occupied “while raptors are demonstrating pair bonding A
activities and developing an affinity to a given area.” Again, without knowledge of recent
eagle act'ivity throughout the project site and vicinity, no valid conclusions can be made
regarding impacts to breeding or foraging territories. Not only are current eagle nesting ‘
territory surveys necessary for this Project’s impact analysis, so are ground surveys that .
assess presence and abundance of prey for foraging eagles. As the American Eagle Research
Institute points out in their Protocol for golden eagle occupancy, reproduction, and prey
population assessment, golden eagle reproduction and related foraging behavior is highly
correlated with prey abundance of species like the black-tailed jackrabbits and ground
squirrels; the primary prey of golden eagles in many areas of the western United States
| depending on the region. As written the IS presents no information on the presence or
| absence, diversity, richness, density, or abundance of eagle prey species on or bordering the

site, therefore any analysis regarding potential for use of the site by golden eagles for
foraging is further prohibited.16 '

b) Second, although outdated, the eagle surveys conducted by WRI in 2011 demonstrate the
Project area has high potential to support a wide variety of not only raptors, byt other
sensitive species as well. As the IS/MND states, the 2011 study reported findings of no less
than

“Six golden eagle nests, compr_ising three territories, were documented with core nesting
areas within the Painted Hills spatial buffer...during additional surveys, three golden eagles,
an American kestrel (Falco sparverius sparverius), 13 bighorn sheep (Ovis canadensis), 35

' Pagel, ).E., D.M. Whittington, and G.T. Allen 2010. Interim Golden Eagle inventory and
Monitoring protocols; and other recommendations, Division of Migratory Bird
Management. U.S. Fish and Wildlife Service. .

https://www.fws.gov/southwest/es/oklahoma/documents/te species/wind%20power/usfws interim g
oea monitoring protocol 10march2010.pdf. p. 26

16 Driscoll, D.E. 2010. Protocol for golden eagle occupancy, reproduction, and prey population
assessment. American Eagle Research Institute, Apache Jct., AZ. 55pp.

Https://nmm.dfg.ca.gov/FileHandler.ashx?Document|D=83955&inline
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common ravens (Corvus corax), four great horned owls (Bubo virginianus), two peregrine
falcons (Falco peregrinus), three prairie falcons (Faico mexicanus), 13 red-tailed hawks
(Buteo jamaicensis), seven Swainson’s hawks {Buteo swainsoni){a state listed threatened
species), a turkey vuiture (Cathartes aura), and an unidentified falcon (Falco sp.) were
observed comprising a total of 83 unique wildlife documentations.”
These data further underscore the need for onsite focused protocol surveys for protected
species as well as other sensitive species that may be impacted by installation of larger
turbines.

¢} Third, even if the WRI were current, it is too limited in scope to be comprehensive or
adequate; the report itself lists constraints that resulted in incomplete coverage of the core
target territories in and around the Project site. Specifically, it acknowledges that due to high
winds, presence of protected bighorn sheep, supposed delayed receipt of a permit, and “size
and complexity of the range”, the surveys resulted in incomplete coverage and failure to
follow USFWS protocol guidelines.?”

d} Fourth, the survey is technically invalid. In August, 2013 Dave Bittner, the presumed
permitted biologist conducting the WRI studies, was convicted of golden eagle “take” under
the Migratory Bird Act and the Bald and Golden Eagle Protection Act, golden eagle theft,
working without a state or federal permit, and banding eagles despite an officially inactive
banding permit.!2 Since 2000 Bittner had been working without a California state permit, thus
the surveys conducted for this project in 2011 were not invalid based upon his lack of meetmg
state and federal requirements, and having his banding permit denied. The sentencing
memorandum indicates that Bittner lied to probation officials, for years failed to provide
required data to wildlife agencies, while accepting over $600,000 in payment from industrial
wind facilities developers. The memorandum also states that Bittner conducted a helicopter
survey of eagle nests in Joshua Tree National Park even after being specifically denied a
permit for use of a helicopter due to fears of disturbing the birds. Based upon the timing and
location, it appears that the unpermitted, illegal heficopter survey was the same one cited in
this IS/MND.° In summary the WR! survey was not only unpermitted but conducted by a

_researcher proven by a federal court to be lacking in the integrity or veracity necessary to
provide reliable data. For the lS/MND to present such data in support of their claims makes
the IS/MND equally lacking in integrity and utility for impact analysis.

* IS/MND Appendix C p. 8-9, and Figure 3.

18 See Sentencing memorandum:
https://www.eastcountymagazine.org/sites/eastcountymagazine.org/files/2013/lu BittnerSentencin,
memo.pdf Retrieved Nov 24, 2018.

 tbid.
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Based on the evidence presented above, for the IS/MND to claim “The current Project
description proposes tubular monopole towers and a large reduction in the number of
proposed turbines which would reduce risks to avian species [including eagles] by reducing the
total rotorswept area, reducing rotor speeds, and increasing turbine spacing included on the
site” is unsupported, erroneous, and thus fails to demonstrate mitigation to significant impacts
to birds that may forage onsite and migrate through, including the protected golden eagle and
Swainson’s hawk that have been detected on and near the Project previously, according to the
IS/MND’s own referenced study.

IL. THE IS/MND RELIES ON ABSENT, INCOMPLETE, AND DEFERRED MITIGATION STRATEGIES
FOR SENSITIVE BIOLOGICAL RESOURCES RESULTING IN THE ERRONEOUS CLAIM THAT
IMPACTS TO WILDLIFE AND HABITAT WILL BE LESS THAN SIGNIFICANT. THUS, IMPACTS TO
VARIOUS SENSITIVE RESOURCES REMAIN UNMITIGATED. |

A. The IS/MND Consistency Analysis with the CVMSHCP is Vague, Incomplete, and Erroneous
in its Conclusions Regarding Impacts and Mitigation to All Species with the Potential to Occur
Onsite.

Instead of providing a Biological Technical Report that provides data and analyses of biological
resources identified onsite as is customary and essential for impact assessments under CEQA,
the IS/MND eschews the importance of such baseline data and detailed analysis by instead
repeatedly referring to what they call a consistency analysis with the CYVMSHCP.2° It does not
even provide specific data from.other standard analyses, including species detected in the '
region as noted in the CNDDB. In fact, the CNDDB lists no fewer than 145 sensitive species that
may occur in the region where the Project site is located?!, but the IS/MND offers no maps of
‘what species accounts occur in or near the site, as is also customary for impact analyses; and
instead draws erroneous conclusions®for potential for species to occur based upon zero - ‘
recent, focused project-wide surveys for rare plants or animals, while offering no maps of
vegetation or habitats located onsite. Aside from the data presented being completely
inadequate for mitigation analyses as discussed above, there are three major problems with
this approach:

2 1S/MND Exhibit S p. 643
41 CNDDB see Desert Hot Springs and Whitewater Quad species lists

https://map.dfg.ca.gov/bios/?tool=cnddbQuick Retrieved No 23, 2018
22 1S/MND Appendix B
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* Asmentioned above, the IS/MND conducts virtually no actual surveys or site-relevant
analyses that describe the actual, real-time environmental status of the Project. And yet
the IS/MND acknowledges that the Project Survey Area “lies entirely within the
boundaries of the CYMSHCP. Specifically, the 492-acre Survey Area lies within the Upper
Mission Creek/Big Morongo Canyon Conservation Area.”?? As such, they cannot explain
how they will maintain the integrity or consistency with the CVMSCHP without havinga
complete set of data for such comparisons to begin with.

¢ The IS/MND relies on poorly described, cursory, deferred actions as their primary
mitigation for direct, indirect, and cumulative impacts to species - where such impacts
are appropriately or accurately acknowledged, which is rarely, despite the many ‘
sensitive species that have a high likelihood to occur onsite, including those mentioned
above. This prohibits the reviewer from assessing the validity or effectiveness of
mitigation for all species discussed, and the many others not mentioned and yet part of
the CVMSCHP. Meanwhile, their “consistency analysis” is almost entirely limited to a
discussion of how to mitigate the erroneous and limited data point of direct disturbance
to 2.59 acres. | ‘

* The CVMSCHP is not a document that provides a host of clearly defined, species-specific,
Project-specific mitigation protocols as the IS/MND would have the reviewer believe.
Neither does it make review of said “protocols” available to the public, as is required
under CEQA. And yet it bases its conclusions of successful mitigation on the assumption
that “consistency” with the CVMSCHP equates successful mitigation analyzed and
described. It does not, and these conclusions are wholly unsupported. The CVMSHCP is
comprised of thousands of pages of discussion regarding umbrella topics including goals
of research monitoring, conservation, FAQ's, and suggestions for adaptive management
for species. It does not provide specific protocols unique to specific developments with
their unique array of habitats, species, and development threats. And yet the IS/MND
_ relies on generic statements for impacts to entire taxa, such as stating, “The Project is
. subject to the requirements of the CYMSHCP. Based on the recommendations outlined
above, the Project is consistent with the CVMSHCP...."2* and yet do not actually spelf out
what these recommendations are, or how they apply. The burden [s on the Applicant to
provide the details they are referring to. They fail to meet this burden, instead merely
pointing to the existence of the CVMSHCP, and saying in essence they will follow
undescribed, indeterminate CYMSHCP “protocols” and therefore be “consistent” and

3 ibid. p 667
2 |S/MND Exhibit S p. 15.
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therefore reduce impacts to below significant. This is completely unsatisfactory,
especially when one conducts a review of the actual content of the CVMSHCP: no such
specific rhitigation protocols exist as the IS/MND infers, certainly not for a wind farm in
this region, in this mix of habitat, with this (yet to be determined) combination, density,
abundance, richness, etc. of species present.

For instance, their mitigation details for impacts to the protected Desert tortoise are comprised
primarily of the statement that “During construction-related activities, contractors will comply
with the'mitigation and minimization measures contained in the CVMSHCP protocol.” However,
they do not provide any details about this protocol, nor do they discuss how indirect impacts
will be mitigated, and do not acknowledge the reality of cumulative impacts onsite forthe -
Desert tortoise, despite the fact that the CVMSHCP concludes one of the reasons for its
existence is to address concerns regarding the high potential for cumulative impacts to regional
sensitive species including the Desert tortoise.Z

B. Impacts to Bats Remain Unclear and Unmitigated.

As noted above, it is widely accepted by scientists and wildlife agencies that wind facilities
cause significant mortalities to bats, and do not discriminate between common, sensitive, or
endangered species by design. 267728 This results in the conclusion by researchers of a multi-
faceted study of bat mortality at different wind facilities that, “we recommend that individual
wind facilities conduct project-specific pre- and postconstruction monitoring rather than infer
mortality effects based on published results from other wind facilities.”?® However, the IS/MND
ignores this fact by conducting no surveys, no analysis, and thus no mitigation for bats. The
IS/MND fails to assess or discuss an entire taxon of species, namely bats, in its analysis of
impacts, despite the fact that the CYMSCHP and CNDDB identifies several protected bat
species, including the Southern yellow bat (a primary conservation “covered species” for the
CVMSCHP)™®, and the Townsend’s big-eared bat (Corynorhinus townsendii), as occurring in the

% See http://www.cvmshcp.org/Monitoring Management.htm Retrieved 11-25-2018.

% wellig, S. D., Nusslé, S., Miltner, D., Kohle, O., Glaizot, O., Braunisch, V., Obrist, M. K., Arlettaz, R.
{2018). Mitigating the negative impacts of tall wind turbines on bats: Vertical activity profiles and
relationships to wind speed. PioS one, 13(3), e0192493. doi:10.1371/journal.pone.0192493

¥ David Drake, Christopher S. Jennelle, Jian-Nan Liu, Steven M. Grodsky, Susan Schumacher, and Mike
Sponsler. Regional Analysis of Wind Turbine-Caused Bat-Mortality, Acta Chiropterologica. Jun 2015 : Vol.

17, Issue 1, pp 179- 188 https://doi.org/10.3161/15081109ACC2015.17.1.015
%8 USFWS. 2012. Land Based Wind Energy Guidelines. OMB Control No.10-18-0148

https://www.fws.gov/ecological-services/es-library/pdfs/WEG_final.pdf
3 1bid. '

W See httg:[,{www.cvmshcg.og' /Plan_Documents old.htm Retrieved Nov 25018
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‘region. Even the DRECP, the massive Desert Renewable Energy Conservation Plan for the desert
southwest that includes the Project site region, focuses on bats as part of their conservation-
priority species. According to U.S. Geological Survey (USGS) biologists, “North American bats
face unprecedénted threats including habitat loss and fragmentation, white-nose syndrome,
wind energy development, and climate change.”! They also state that “It is difficult to evaluate
impacts of these threats because there is a lack of basic information about the distribution and
abundance of bats across the continent. A statistically robust and standardized bat monitoring
program across North America would help managers estimate extinction risk, set conservation
priorities and evaluate the effectiveness of conservation actions.”*? Indeed, if project biological
consultants including LSA would embrace the scientific reality that bats are an essential
component of ecosystem biodiversity and viability by conducting the necessary surveys for
[CEQA and similar analyses - which they could then contribute to CNDDB and elsewhere ~
databases would be more complete, allowing for more efficacious conservation planning as
development increases and spreads throughout the desert southwest. And yet the IS/MND
makes no attempt to analyze impacts to bats, not to mention to present a Bird and Bat
Monitoring Program that should be part and parcel to every wind facility that proposes to
mitigate injuries and deaths that are incurred during the life of a wind development, as
recommended by USFWS official wind energy guidelines for wildlife monitoring and
mitigation.3 '

Finally, it should be noted that although it is important for data collection that drives best
management practice, a bat monitoring program does not actually reduce impacts to bats. As
such a conservation plan, including compensatory mitigation, should be part of the IS/MND'’s
analysis to reduce potential significant impacts to bird and bat species that will be incurred
throughout the life of the project. However, the IS/MND completely fails to offer any such
mitigation, and thus fails once again to meet the requirements for a MND.

Not only is there abundant evidence that wind turbines kill bats, research has demonstrated
that artificial light and noise can increase the risk of mortality and reduce foraging success by

1 Gae httgs:[[www.usgs.gov[ecosystems[status-and—trends-grggram[science[bats?gt-

science center objects=Ofiqt-science center objects Retrieved No 14, 2018.
2 thid, . ‘ ,
* USFWS. 2012. Land Based Wind Energy Guidelines. OMB Control No.10-18-0148
https://www.fws.gov/ecologicalfservtces/es—library/pdfs/WEG__finaI.pdf
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bats in both urban and rural settings.3435 As such, bats could be impacted by the presence of
artificial lighting by the Project, thraughout the life of the Project, as well as by its other various
anthropogenic disturbances in the form of noise, light, dust, barriers, negative attractants, etc.

The necessity of detailed, baseline data for bats (as well as other sensitive species mentioned -
above) is underscored by the fact that the definition of a substantial impact analyses under
CEQA as used in the significance criteria has three‘principal factors: magnitude or intensity and
duration of the impact; rarity and context of the affected resource; and susceptibility of the
affected resource to disturbance. The evaluation of significance must also consider the

~ interrelationship of these three factors. For example, a relatively small-magnitude impact on a
state or federally listed species could be considered significant if the species is rare and highly
susceptible to disturbance. This is true not only for determining significance of impact, but
degree of significance in respect to what mitigation measures would be adequate. One cannot
determine factors such as context and susceptibility of an entire population regarding impacts
of the development of the Project if one does not know whether there may be one, ten, or one
hundred or more individuals of a special status species present. It is therefore impossible to
determine, without such data, if any given mitigation measure — during construction impact
reduction protocol, restoration, relocation, or compensatory mitigation will reduce the Project
impacts to below significant. It is especially difficult to determine the efficacy of mitigation
protocols when they are not even provided, as is the case with this IS/MND. Given all of these
factors, and the complete lack of any discussion regarding presence or impacts to bats, the
IS/MND has completely failed to describe how and to what extent bats may likely be impacted
by the Project, and as it stands any impacts to bats remain significant and unmitigated by the
Project. :

C. Impacts to Reptiles, including the C/ESA listed Coachella Valley fringe-toed lizard (Uma
inornata), Remain Unmitigated. ~

As noted above, the IS/MND fails to analyze any impacts to lizards, and thus fails to mitigate
them. This is an unacceptable oversight, especially in light of the evidence that they have high

* Warner, K. A. (2016). Investigating the effects of noise pollution from energy development on the bat
community in the Piceance basin (Order No. 10149854}, Available from ProQuest Central; ProQuest
Dissertations & Theses Global. (1815584239).

% Cravens, Z. M., Brown, V. A,, Divoll, T. )., & Boyles, J. G. {2018). llluminating prey selection in an
insectivorous bat community exposed to artificial light at night. The Journal of Applied Ecology, 55(2),
705-713. doizhttp://dx.dol.org.jerome.stjohns.edu:81/10.1111/1365-2664.13036
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potential to occur in the vicinity of the Project site, according to the CYVMSHCP3, the DRECP¥?,
and the following:

It is common knowledge that reptiles represent a key taxon in desert habitats and are highly
sensitive to anthropogenic ground disturbances.38 Many are nocturnal, fossorial, or crepuscular,
and often highly secretive; most desert reptile species do not lend themselves to daytime,
incidental observations as the IS/MND infers by not providing a thorough survey for onsite
species. Neither can habitat type alone be a reliable source of potential for species to occur,
countless records of species occurrences demonstrate that are many species of reptiles that,
while having a habitat preference, are known to occurin a variety of habitats within their
known range, including in disturbed habitat in the western Mojave Desert.394041

The USGS recently completed a detailed study of reptile species found in alluvial sand habitat,v

in a 500-acre area almost the same size as this Project footprint, that they characterized as .
“highly disturbed” due to the predominance of non-native, invasive plant species. In fact, where
the Project site is only partly predominated by disturbed habitat, the USGS study site in an arid
ecosystem in eastern San Diego county was almost entirely comprised of disturbed or ruderal
habitat. And yet the study findings resulted in 1,208 total captures, revealing a “high species
richness and diversity” and “Despite the relatively limited 12-month sampling period, a
longstanding drought, and severe habitat disturbance, our study demonstrates that [alluvial

% CYMSHCP. March 2012. Coachella Velley Multiple Species Habitat Conservation & Natural Community
Conservation Plan Aeolian Sand Communities and Species Monitoring
Protooolshttp://www.cvmshcp.org/pdf%zoﬂIes/Aeo!ian%ZOSands%ZOMonitoring%ZOProtocoI%ZOFinaI.pdf

%7 DUDEK and ICF. DRECP Appendix B. March 2012.
https://www.drecp.org/documents/docs/baseﬁne_bio!ogy_report/lO_Appendix_B_Specie.s_Proﬁles/loa_ReptiIe_
Amphibian/Mojave_Fringe-toed_Lizard.pdf S ‘ , ‘
38 Vandergast, A.G.; Bohonak, A.J.: Hathaway, S.A.; Boys, J.; Fisher, R.N. 2008. Are hotspots of
evolutionary potential adequately protected in southern California? Biol, Conserv. 141:1648-1664.

¥ Vera, P., Sasa, M., Encabo, S. ., Barba, E., Belda, E. J., & Monros, J. S. (2011). Land use and biodiversity

.congruences at local scale: applications to conservation strategies. Biodiversity & Conservation, 20(6),

1287-1317. hitps://doi.org/10.1007/510531-011-0028-x

“ putcher, K. E. (2009). Microhabitat patch use and movement patterns in Uta stansburiana populations
Jfragmented by a 2005 wildfire in the Mojave national preserve, Colifornia {Order No. 1466162}, Available
from ProQuest Dissertations & Theses Global. {305177324). Retrieved from
http://jerome.stjohns.edu:81/login ?url=https://search-proguest-
com.jerome.stjohns.edu/docview/305177324 accountid=14068 .

4 Heaton, J. S. {2002). The Liztand model: Geomorphic landform and surface composition analysis of
lizard habitot in the Callfornia Mojave desert (Order No. 3029564). Available from ProQuest
Dissertations & Theses Global. {305504439). Retrieved from
http://jerome.stjohns.edu:81/_login?url=https:l/search-proquest-
com.jerome.stjohns.edu/docview/305504439 2accountid=14068
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and and related habitat] harbors a rich herpetofauna that includes many sensitive species.”*
When | asked one of the USGS authors about the study findings, he said that their results were-
“completely unexpected” and revealed an abundance and diversity “beyond what we ever
would have imagined based on the habitat alone” (C. Rochester, pers. comm., Dec 15, 2016).
These results underscore the need for focused, scientific surveys to truly establish the
necessary faunal data to create an accurate impact assessment.

Further evidence of this fact is revealed by a study by USGS herpetologists where they explored
the genetic diversity of several desert species, including shovel-nosed snake {Chionactis

" occipitalis), the collared lizard (Crotaphytus bicinétores), the northern desert iguana
(Dipsosaurus dorsalis dorsalis), the desert tortoise (Gopherus agassizii), rosy boa (Lichanura
trivirgata), Gilbert’s skink (Plestiodon gilberti), desert spiny lizard {Sceloporus magister), fringe- _
toed lizard (Uma scoparia), and the desert night lizard (Xantusia vigilis). The study identified
several biddiversity “hot spots” within the Mojave and Sonoran deserts, based upon high
genetic divergence and diversity of species tested, in habitats similar in type and disturbance to
those found on the Project site.®

Even when not hibernating, the Coachella Vatley fringe-toed lizard {like other similar species)
are incredibly cryptic and spend a good deal of time buried under the sand for physiologic and
behavioral reasons, including predator avoidance. They have been described in the species
account for the BLM as having “interesting behavioral adaptations for their dune habitat. Most.
notable is their sand burial behavior...fri’nge-toed lizards tend to frequently bury themselves
within 4-6 cm of the sand surface.”** The species’ morphology itself demonstrates its unique
evolutionary adaptations for spending a lot of time under sand, including a countersunk lower
jaw, valved nostrils, keeled supralabials, enlarged and imbricate shoulder scales, and a
dorsoventrally compressed body. As fringe-toed specialists describe, “the dorsal network of

- dark ocelli on a yellowish ground color make these lizards extremely cryptic on the sandy
substrate”. 5 (See Photos 1- 3).

*Richmond, J. Q., Rochester, C. J., Smith, N. W., Nordland, J. A., & Fisher, R. N. (2016). Rare Alluvial
Sands Of El Monte Valley, California {San Diego County), Support High Herpetofaunal Species Richness -
And Diversity, Despite Severe Habitat Disturbance. The Southwestern Naturalist, 61(4), 294-306.
Retrieved from http://jerome.stjohns.edu:81/login?url=https //search—proquest—
com.jerome.stjohns.edu/docview/1894921403?accountid=14068

43 vandergast, A. G., Inman, R. D., Barr, K. R., Nussear, K. E., Esque, T. C,, Hathaway, S. A., Fisher, R. N. .
(2013). Evolutionary hotspots in the Mojave Desert. Diversity, 5(2), 293-319.
http://dx.doi.org.jerome.stjohns.edu:81/10.3390/d5020293

* Hollingsworth, B. and Beaman, K. 2001. Mojave fringe-toed lizard (Uma scoparia).” Prepared for the
Western Mojave Plan. Bureau of Land Management, Moreno Valley, California.

“ Ibid.
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Due to their cryptic nature and difficulty to detect without conducting focused surveys, reptiles
are historically underserved in conservation management plans, including those dependent on
environmental impact analyses. As co-researcher of the world’s most extensive study of the
world’s largest snake species, the green anaconda (Eunectes murinus), | discovered the
difficulty of visually locating a secretive species despite the fact it can be over 17 feet long. This
species had not been studied to any extent previously due primarily to the false belief that they
were not in high abundance anywhere and thus difficult to observe for research. However,
once | and my associate conducted focused surveys where they had been anecdotally observed,
we caught over 800 anacondas within a few square kilometers, using a focused technique that
involved tactile searching among other methods, not visual observations®. Visual searching
alone resulted in missing over 90% of the individuals encountered via an alternative focused
methodology.*” This example keenly underscores how even one of the largest reptile species in
the world can be very difficult to detect if one is not conducting surveys with a protocol and
methodology designed for species-specific detection. Additionally, desert habitats that reptiles
use typically include more than those identified as preferred habitats or optimal foraging
habitats, and as a result environmental impact analyses that estimate the “potential to occur”
of reptiles species based only such assertions of “preferred habitat” in the literature, and not
focused field surveys, typically fall short of accurate site assessments regarding species
presence and use 38425051

New roads and access driveways constructed in most habitats, southwestern deserts included,
increase the risk of direct morality of lizards and snakes by vehicles, cause habitat
fragmentation and potential barriers to gene flow, and makes previously inaccessible areas
available to vehicles including off-road vehictes.>?Habitats on existing wind facilities are often
disrupted by fencing of various kinds during and post-construction, and though serve to exclude

“ Rivas, J. A. (1999). The life history of the green anaconda (Eunectes murinus), with emphasis on its
reproductive biology (Order No. 9973496). Retrieved from: http +//www.anacondas.org/diss/disser.pdf
47 thid,

8 Gerson, M. M. 2004, Aspects of the ecology of a desert lizard, Collisaurus draconoides (blainville 1835},
in Joshua Tree National Park with an emphasis on home range and diet (Order No. 3146172).

% Heaton, J. S. 2002. The LizLand model: Geomorphic landform and surface composition analysis of lizard
habitat in the California Mojave Desert (Order No. 3029564).

0 williams, A. K. 2004. The influence of probabliity of detection when modeling species occurrence usmg
GIS and survey data {Order No. 3123715). ,

51 Rosen, P. C. 2000. A monitoring study of vertebrate community ecology i in the northern Sonoran
Desert Arizona (Order No. 9965915).

2 1bid,
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some individual animals like the Desert tortoise, also serves to trap or funnel other small
species - including reptiles seeking shade - within a construction site.

_ Inlight of these realities, it is not surprising that | and my colleagues have witnessed an
important phenomenon on development project construction sites in arid regions where lizard
species are abundant, including wind facility sites (i.e. Ocotillo Wind). Specifically, while working
on several development projects in sandy desert habitats we observed that lizards of various
species, sizes, and with differing behavioral repertoires are directly and immediately attracted
to roads on and around construction sites where trucks spraying water and other erosion
control liquids are used to reduce airborne dust. The IS/MND notes that such methods will be
implemented for this Project at least three times a day. This practice serves to attract lizards of
a variety of species to the higher moisture levels on the roads, resulting in increased lizard
mortality and injury due to being hit by construction site traffic that use the roads subsequent
to the water trucks passing.

Within the course of one month this phenomenon resulted in the mortality of over 20 flat-
tailed horned lizards (Phrynosoma mcallii) (a rare species) {(FTHL) on one construction site in the
southern Sonoran desert during 2014, and where an additional 110 FTHL were relocated to
avoid mortality from vehicle impacts during several weeks of the construction phase.53 During ' -
the construction of the Sunrise Powerlink gen-tie line in the Sonoran Desert, from just April to
November, 103 flat-tailed horned lizards were relocated and 25 mortalities were recorded.5* It
“Is key to note that these projects failed to anticipate significant impacts to lizards, impacts due
primafily to the phenomenon described above, and as a result in one instance their facility
construction had to completely stop work for at least a week mid-construction. One contractor »
reported his company lost over $150,000 a week due to the unexpected delay.5® Additionally, it
remains unknown how effective the poorly conducted relocation actions were, since no follow-
up was conducted to analyze long term success of translocation, a process known to often fail
with various species and taxa.

In summary, observations during the construction phase of an industrial site facilities in
Southern California desert reveal that lizards of varying species and sizes appear to be
opportunistically attracted to the added moisture on the roads from water trucks. Such

*3 Wilton, Ben. Tenaska, pers. comm., March 19, 2015; P. Hord, pers. comm., Aug 27 207.

* Flat-tailed Horned Lizard Interagency Coordinating Committee. (2011). Annuai Progress Report:
Implementation of the Flat-tailed Horned Lizard Rangewide Management Strategy, January 1, 2010 to
December 31, 2010. Report prepared by the Flat-tailed Horned Lizard {nteragency Coordinating
Committee. .

** Clarke, C. March 2015, Work on Solar Project Halted to Protect Lizard. KCET. Retrieved from:
http://www.kcet.org/news/redefine/rewire/solar/work-on—solar-project-ha lted-to-protect-lizard.htmi
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behavior observed was not restricted to any'lfzard species in particular. When this phenomenon
was officially noted as impacting sensitive species (i.e. the FTHL), additional on-site biologists
and mitigation management practices were necessary to ensure complete coverage of all
construction roadways and other areas where lizards were prone to death and injury from
vehicle impacts®. It must be noted that mortalities from even one Project such as this could
have a population level effect, considering several Distinct Population Segments have been
identified in this region.5” According to Murphy et. al., “many local populations of U. scoparia
are quite small with some having perhaps fewer than 500 adults. Small patches of sand cannot
support large populations of lizards. Thus, the species is considered rare according to
geographic distribution, population size and habitat specificity.” Further, fringe-toed lizard
densities are negatively affected by sand depletion and surface stabilization. 5

In order to adequately mitigate for such high potential impacts to the fringe-toed and other
lizards, the County must take into consideration the risks iterated above and require mitigation
measures to reduce resultant impacts include additional biologists present onsite during all
hours of construction, enhanced traffic restrictions, and a reptile relocation Plan and
Monitoring Strategy during the construction phase.

% P. Hord, pers. comm., Sage Wildlife Biology. Aug 27, 2017.

57 Murphy, R., Trepanier, T., Morafka, D. Conservation genetics, evolution and distinct population
segments of the Mojave fringe-toed lizard, Uma scopana Joumal of Arid Environments. VYolume 67,
Supplement, 2006, pp 226-247. https:
58 Kaufmann, J. S. 1982. Patterns of habitat resource: Utl|lzatlon ina populatlon of Uma scoparia, the
Mojave fringe-toed lizard. M. S. Thesis, Univ. lllinois, Chicago. 78pp.
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CONCLUSION

Based on the issues described in this letter, it is my professional dpinion that the IS/MND has
not met the obligations of CEQA and that the Project would result in significant and
unmitigated impécts to several sensitive biological resources. The IS/MND must be revised and
resubmitted to disclose, adequately analyze, and mitigate the significant impacts. If the impacts
cannot be reduced to less than significant, they are unavoidable. No further consideration
should be given to the proposed Project until an IS/MND or Environmental Impact Report is
prepared and circulated that fully complies with CEQA.

Sincerely,
s ,’-—'--,\
(Ilg/v—/ ‘/-)‘ IAJ" -

Renée Owens, M.S.
Conservation Ecologist

Professional Background

I am a conservation biologist and environmental consultant with 25 years of professional
experience in wildlife ecology and natural resource management. | have managed an
independent environmental consultancy since 1993, contracted for work in the U.S. and Latin
America. Since 1994 have maintained U.S. Fish and Wildlife (USFWS) Recovery permits for listed
species under the federal Endangered Species Act {ESA), inciud'ing species discussed herein. 1
also hold several California state and federal certifications for surveys and monitdring of
protected and special status species. | have extensive efcperience monitoring and studying many
species across several taxa, including reptiles and amphibians, passerines and raptors, and
marine and terrestrial mammals. | have served as a biological resource expert on over a
hundred projects involving water, urban and rural residential developments, mines, and
industrial scale energy projects; on private, public, and military lands; in California, the
southwest, and Latin America. | have extensive experience observing the species and habitats
located within and in proximity to the Project presented in the DEIR. '

The scope of work | have conducted as an independent environmental contractor, supervisor,
and full time employee has included assisting clients to evaluate and achieve environmental
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Renee Owens, M.S. - Biologist and Independent Environmental Consultant )

~ compliance, restoration, mitigation, and research as related to biological resources; as well as
submitting written reports and comments for such work to oversight agencies. This work
includes analyzing and reviewing actions pursuant to the California Environmental Quality Act,
the National Environmental Policy Act, the Endangered Species Act, the Clean Water Act, the
Migratory Bird Treaty Act, and other regulations, along with surveying for and preparing
Biological Technical Reports and Assessments. | have been contracted as an environmental
consultant by the USFWS, the USDA Forest Service, Ultrasystems, ICF, Helix Environmental,
URS, AECOM, AMEC, GeomorphlS, DUDEK, ESA, Tetra Tech, Bridgeriet, Bioacoustics, among
others. | am a member of the National Sierra Club’s Wildlife and Endangered Species
Committee and Marine Advisory Committee.

My conservation and natural history research on endangered vertebrate species in Latin
America have received various awards including the National Geographic Research and
Exploration Award and the National Commission for Scientific and Technological Research
Award. My research has been featured on National Geographic Television and Discovery
Channel documentaries, and | have served as technical consultant for wildlife documentaries
filmed by National Geographic Television, Discovery Channel, BBC, and Animal Planet; in 2017 |
received a Special Commendation for contributions to environmental conservation from the
City of San Diego.

I have a Master’s degree in Ecology; my teaching experience includes college instruction since

1991. | have been an adjunct instructor in Biology, Zoology, Botany, and Environmental Science

at Palomar Community College, San Diego State University, and Imperial Valley College. | taught

field courses in Tropical Ecology in Ecuador and the Galapagos for Boston University, and was a

Visiting Full Time Professor in Environmental Science and Botany at Imperial Valley College. At |
present | am completing a second MS degree in Environmental Studies from Green Mountain ' ‘
College, focusing on Environmental Education and Communication.

I have gained particular knowledge of the biological resource issues associated with the Project
through my extensive work on numerous research and consulting projects throughout southern
" California. My comments are based upon first-hand observations, review of the environmental
documents prepared for the Project, review of scientific literature pertaining to biological
resources known to occur in and near the Project area, consultation with other biological
resource experts, and the knowledge and experience | have acquired throughout my 25 years
of working in the field of natural resources research and management.
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1. INTRODUCTION

Painted Hills Wind, LLC (the Applicant) proposes to decommission and remove
approximately 291 existing antiquated wind turbines and install up to 14 new wind turbines
and related infrastructure, up to 500 feet in height, with a per turbine generating capacity of
between 2.0 and 4.2 megawatts (MW) within the Wind Energy Resource (W-E) Zone (the
Project)..

Ireviewed the Initial Study/Mitigated Negative Declaration (IS/MND)! and supporting
Variance Application (Application).2 The Public Hearing Notice refers to this collection of
information as a “Mitigated Negative Declaration” or MND3 My analysis of this information
indicates that:

» construction health risks were not evaluated and are potentially significant;
construction odor impacts were not evaluated and are potentially significant;
construction emissions are not adequately supported, significantly

‘underestimated, and potentially significant when corrected;
waste disposal impacts were not evaluated and are potentially significant;
» worker health and safety issues were not evaluated and are potentially
" significant;
° traffic impacts were not evaluated and are potentially significant; and
* Valley Fever impacts were not evaluated and are potentially significant,

In sum, in my opinion the Initial Study/Mitigated Negative Declatation and supporting
Application ate substantially deficient. An IS and/or an MND can be prepared only when
there is no substantial evidence in light of the whole record before the lead agency that the
project will not have a significant effect on the environment. An environmental impact report
(EIR) must be prepared when there is substantial evidence in the record that supports a fair
argument that significant impacts may occur. My analysis below indicates that there is
substantial evidence that the Project will result in significant impacts, requiring that an EIR be
prepared. Further, the IS/MND does not fulfill its mandate as an informational document
under CEQA to inform the public of potential impacts, lacks substantial evidence to support its
conclusions, fails to identify significant impacts, and fails to require adequate mitigation for
significant impacts.

My resume is inclided in Exhibit 1 to these Comments. I have aver 40 years of
experience in the field of environmental engineering, inchuding air emissions and air pollution
control; greenhouse gas (GHG) emission inventory and control; water quality and water supply

! County of Riverside, Environmental Assessment Form: Initfal Study.
? Dudek, WECS and Zoning Variance Application Packages for the Painted Hills Wind Energy
Repowering Project, Prepared for County of Riverside, Planning Department, June 2018 (Application).

? Notice of Public Hearing and Intent to Adopt a Mitigated Negative Declaration, November 28, 2018;
available at; https:/ / planning retima. 0 rings/pc/2018/11-28- '

18%20WCS180001 %20PC 1. pdf?ver=2018-11.09-083619-600,




investigations; hazardous waste investigations; risk of upset modeling; environmental
permitting; nuisance investigations (odor, noise); environmental impact reports (ERRs),
including CEQA/NEPA documentation; risk agsessments; and litigation support. I have M.S.
and Ph.D. degrees in environmental engineering from the University of California at Berkeley.
I am a licensed professional engineer in Califormia. ' : : ‘

I have prepared comments, responses to comments and sections of CEQA and NEPA
documents on air quality, greenhouse gas emissions, water supply, water quality, hazardous
waste, public health, risk assessment, worker health and safety, odor, risk of upset, noise, land
use, and other areas for well over 500 CEQA and NEPA documents. This work includes EIRs,
EISs, Initial Studies (ISs), Negative Declarations (NDs), and Mitigated Negative Declarations
(MNDs). My work has been specifically cited in two published CEQA opinions: Berkeley Keep
Jets Over the Bay Comrittee, City of San Leandro, and City of Alameia et al. v. Board of Port
Commissioners (2001) 111 Cal, Rpkr. 2d 598, and Communities for a Better Enviromment v. South
Coast Air Quality Management Dist. (2010) 48 Cal. 4th 310; and has supported the record in many
other CEQA and NEPA cases.

2. CONSTRUCTION HEALTH RISKS WERE NOT EVALUATED

The Application reports significance thresholds for Toxic Air Contaminants (TACs) and
identifies the major TAC of concern, diesel particulate matter (DPM),? but fails to conduct any
analysis to determine if TAC emissions are below the significance thresholds, The IS and
Application indicate the nearest sensitive receptor land use, an existing residential use, is :
located about 600 feet from the closest area of construction disturbance® and the nearest receptor
distance is about 328 feet.? Further, many residences are within 2 miles of the Project site.#

Without conducting a health risk assessment (HRA), the 1S/MND concluded that
construction health impacts of TACs to these nearby residents would be insignificant. Instead,
it relied on the SCAQMD localized significance thresholds (LST: s), which do not address health
risk to local receptors, but only compliance with ambient air quality standards.? This is _
inconsistent with the Office of Environmental Health Hazard Assessment's (OEHHA's) risk
assessment guidelines for short-term construction exposures, ¥ which require a formal health

4 Application, pdf 442, Table 4.

5 Application, pdf 422,

“ IS, pdf 26; Application, pdf 443, 456.
1S, pdf 26, .

# Application, Exhibit M, pdf 267.

¥ IS, pdf 26-28 and Application, pdf 442,

1 Office of Envirorumental Health Hazard Assessment (OEHHA), Risk Assessment Guidelines: Guidance
Manual for Preparation of Health Risk Assessments, Rebruary 2015 (OEHHA 2015), Section 8.2.10: Cancer
Risk Evaluation of Short Term Projects, pp. 8-17/18; available at https; it/cmr/noti
adopti: ~toxics-hot-spots-program-guidance-manual-preparation-health-risk-0.




nsk assessment, not an LST lookup table based on ambient air quality i unpacts rather than
public health impacts. This is inadequate and incorrect.

First, the IS/MND and Application fail to identify all relevant TACs that would be
emitted during construction.” TACs would include diesel particulate matter (DPM), a potent
carcinogen, aldehydes, and benzene and unidentified pollutants from cutting up turbine
components on site. See Comment?7.1.

Sécond, the IS/MND and Application fail to quantify the amount of TACs that would be
emitted, which means that health impacts cannot be assessed.

Third, the IS/MND and Application fail to convert TAC emissions into ambient TAC
concentrations that exposed residents and construction workers would breathe. Health impacts
cannot be assessed without comparing ambient concentrations that would be breathed by
residents and workers with acute, chronic, and cancer significance criteria. i

Fourth, the IS/MND and Application fail to identify the duration of construction and
the fleet composition operating in the vicinity of each residence. The durations of construction
of the various Project components are long enough to trigger a formal health risk assessment
under OEHHA risk assessment guidance.

: Fifth, even if all exposures were short term, significance criteria — acute reference
exposure levels (RELs) — exist for short-term (1-hour) exposures. The short-term REL for diesel
exhaust, for example, is 5 ug/m3,13 a very small value commonly present in the vicinity of '
construction sites. Project construction will emit significant amounts of diesel particulate matter
(DPM} which is a potent human carcinogen.4

OEHHA guidance on construction requires that construction health risks be evaluated.
OEHHA risk assessment guidance requires a health risk assessment for construction projects
lasting longer than 2 months, and further recommends using a lower cancer risk significance
threshold!s than cited in the IS/MND and Application. The conceptual construction schedule
indicates that construction wiil last for about 18 months.”? Six project components last 2 months
or longer— including first phase turbine decommissioning (5 months); site preparation/ grading

" DPM is discussed generically in the Apphcatlon at pdf 422, but is not identified as a TAC that would be
emitted by Project construction equipment.

12 See OEHHA, Air Toxdcs Hot Spots; avallable at: https:/ /oehha.ca. gov/ air/air-toxics-hot-spots.

3 OEHHA, OEHHA Acute, 8-hour and Cheonic Reference Exposure Level (REL) Summary, June 28, 2016;

available at: https:/ / ochha.ca gov/air/ general-info/oehha-acute-8-hour-and-chronjc-reference-
mure—level—;glﬂ@ ary.

* OEHHA, Hot Spots Unit Risk and Cancer Potency Values, p. A-3, diesel exhaust; available at:

hitps:/ / oehha.ca.gov/media/CPFs042909. pdf:

¥ OEHHA 2015) Section 8,2.10: Cancer Risk Evaluation of Short Term Projects, pp. 8-17/18.
_ 16 Application, Table 4, pdf 442 (10 in 1 million). '
7 Application, pdf 189,




(3 months); excavation/ collector lines (3 months); foundations (2 months); instatlation (3
months); and second phase turbine decommissioning (7 months).’® The OEHHA risk
assessment gnidelines, which are used throughout California for assessing health risks under
CEQA, state:

Due & the uncertainty in OSSESSING C3CY NSK Trom very shori.lerm exposures we do
not recommend agsessing cancer rigk for projecis lasting less than two months at the
MEIR. We rscommend that exposure from projects tonger than 2 manths bui te3s than
& moniths be assumed {6 fast 6 months {e.g.. a 2-manth project vould be evaluated as if
¢ RRet 3 menihse, Bxposure from rciects lasting more than 6 monihs should be
evantaied for the duranon of the project. in all 2ases for GESEsS:Ng tiSK 1 resdeniial
feceniore. e exposue shawid be sssumed to start in the third Inaester 1o aliow. for the
use of ke ASFe (OEHHA, 2008 Thus, for =Rample it the Switietls svalusiing &
proposed S.year mit:gation project at a nazardous waste site, the £ancer isks for the
resigents would be caiculaled based on exposures starting in the third trimester through
the first five years of fife ‘ »

For the MERY, we recommend using the sante mmimum expaosure requirements usad
for ihe residenhal receptor (i €., no evaluation for projacts less than 2 momns; projecis
tonger than 2 months but less than § months are assumed 10 last 5 manins; projects
tonger than 5 months wouly be evalualed for the duration of the projecty. Although the
Off-site worker scenand assumes ihat the werkers are 16 years of age of older with an
Age-Sensilivity Factor of 1. another risk management consideration for shorllemm
project cancer assessment is wheiher there are wamen of child beanng age al the
wotksite ang 'shether the MEIW receptor has a gaycare conler. I ihis case, the
Districts may wish (o treat the oft-site MEIW 1 the same way as the residenliaf scenang
Ic account for (ne higher susceplibility during the third tnmester of pregnancy, ahg for
higher susceptibsility of infants and children.

Fnatly. fhe risk manager may want (o consider a lower cancer risk ihreshold fof risk
faanagement for very short-lem projects. Typical District guidelines for evaluating risk
management of Hot Spols facifties range amund a cancer risk of 1 per 100,000
2Xposed persons as o trigger for risk management. Pemitting thwesholds also vary for
each Distnict  There is valid scientific concem that the rate of exposure may influence
the risk — in other words, a higher exposure 1o a carcinogen over a short period of ime
may be a grealer fisk than the same total exposure spread over 3 much longer time
period. In addition, § is nappropriate trom a public heaith perspeclive to afiow a lifetime
acceplabie risk 0 accrue in a shornt period of time {eg..averyhighexposire loa
Carcinogen over a short period of time resuiing i a 1 x107 cancer rsk). Thus,
consideration should be given for very short tem projects 10 USing a lawer cancer risk
ingger for permiting decisions.

The IS/MND and Application do not contain the type of information normally relied
upon to determine if the OEHHA risk assessment guidance is complied with, including a-
detailed construction schedule and maps that locate each project construction site and identify
all nearby sensitive receptors, as well as their distance from construction work and duration of

exposure.

18 Thid.




Instead, one must rely on the noise analysis to locate sensitive receptors, with no
assurance that it is complete and accurate for health risk assessment. The noise analysis, which
does locate some sensitive receptors, fails to disclose the duration of exposure or include maps
showing the location of all sensitive receptors, as would be required for an HRA., The IS/MND
and Application fail to disclose any information about TAC sensitive receptors at any of these
locations (e.g., residents, young children). ' :

. Health risk assessments are routinely performed for construction projects. The
proximity of identified sensitive receptors and the duration of construction indicate that a
health risk assessment should have been prepared for this Project. Based ‘on my experience, I
expect that cancer and acufe health impacts from DPM would be significant.

Further, the IS/MND and Application fail to recognize that Project construction
emissions would occur concurrently with and subsequent to countless other construction
projects elsewhere in the air basin. The Application and IS/MND also failed to evaluate
cumulative health impacts of construction, which are also likely significant.’® These impacts
could be mitigated by requiring catalyzed diesel particulate traps and diesel oxidation catalysts
‘on construction equipment. These emissions could be further reduced by

using alternative fueled equipment (e.g., propane), where available;
limiting engine idling to two minutes for delivery trucks and dump trucks;
suspending construction activities during smog alerts;

purchasing local GHG offsets that provide PM2.5 benefits; and

employing a construction site manager to verify that engines are properly
maintained and to maintain a log.

The IS/MND and Application’s categorical dismissal of the requirements for an analysis
of health impacts to adjacent residents during Project construction is not justified. The IS/MND
and Application should be revised to include a proper health risk assessment for TAC
emissions. As the Application and IS/MND did not include a health risk assessment for Project
construction, did not identify or quantify TAC emissions, and did not include any analysis to
verify that none is required (LSTs are not applicable to health risks, only tv ambient air quality),
the IS fails as an informational document under CEQA and its conclusions are not supported by
substantial evidence. - '

3.0 ODOR IMPACTS WERE NOT EVALUATED

The IS/MND admits that “fo]dors would be potentially generated from vehicles and
analysis that they would be “attributable to concentrations of unburned hydrocarbons from
tailpipes of construction equipment. Such odors would disperse rapidly from the Project site
- and generally occur at magnitudes that would not affect substantial numbers of people.

¥ Don Anair, Union of Concerned Scientists, Digging Up Trouble: The Health Risks of Construction in

California, 2006; available at hitp:/ /www.ucsusa.org/sites/ default/files/ legacy fassets/ documents/
clean vehicles/ diggin, g-up-trouble.pdf.




Further, Project operations do not include uses or activities associated with the creation of -
objectionable oders, Therefore, impacts associated with the generation of objectionable odors
would be less than significant "2 This is unsupported and inconsistent with my experience.

This is wrong for many reasons. First, the major source of odors during construction is
diesel exhaust, not “unburned hydrocarbons.” Second, the odors would not dispetse rapidly
on days with low wind velocities. Third, substantial numbers of people do not have to be
exposed for odors to be significant to affected parties. The exposure of a single person to
adverse odors is significant. :

Construction noise impacts are similar to construction odor impacts, in that noise would
also be “temporary” and would affect the same receptors. Both noise and odor would impact
local residents. The Application includes a noise analysis? but does not include any odor
analysis. Based on my personal experience at construction sites, residential areas are close
enough to Project construction sites for residents to smell noxious diesel and other exhaust
fumes. This is a significant odor impact.

The odors and accompanying eye and nose irritation associated with diesel exhaust—
smoky, burnt, oily, kerosene — have been documented for decades.? A 1970 EPA report noted
that “exhaust gases emitted by diesel engines are characterized by offensive odars, which can be
rated by human judges.” Flsewhere, the EPA noted that “odor is undoubtedly the prime
sensoty attribute of diesel exhaust under the typical circumstances of human exposure.”3

The [5/MND and Application fail to include a map locating residents in the vicinity of
the various construction sites—a serious omission. The only way to conclude that odor impacts

-

IS, pdf 28.

2 Application, pdf 9951048 :

Z Arthur D. Little, Inc., Chemical Identification of the Cdor Componenis in Diesel Engine Exhaust, fune
1971; available at hitps: is.epa.gov e/N01GOZG. TXT?ZyActi ZyD '
=&Client~EPA& i ¥Docs=&Ouery=&Time=&EndTime=&Sea etho cRest
icten&Toc=& TocEntrv=&QField=&OFieldYear= FieldMonth=8§OF ay=&ntQFieldOp=0&Ex1QFi
ldOp=08&Xml =&File=D%3A% iles%5CIndex %20Data %5C70thru75 % 5CTxt % 5C00000021 %5
- CHOGOZG txtérUser=ANONYMOUS&Password=anonymou rtMethod=h%7C-&Maximum

=D its=1&F ] =175, / X 150216/i425&Di =hpfr&D

ocumen 0 1.
knge:x&SearchBack=ZgAcﬁonL&Back=ZgAcﬁon&BackDesc=Rsults%Z_Opggg‘ &MaxdmumPages=1&7
ng@ngaggax&ZxPURL. ’

Amos Turk and others, Sensary Evaluation of Diesel Exhaust Odors, U.S, Department of Health,
Education,

h teldDay= Field: &ExtOFiel =&File=D%3 iles%5CIndex %20D

ata h5C70thru75 %5CTxt % 5000000012 %5CO100HIM4 txt& User=ANONYMO) US&Password =anonymous
cSortMethod=h%7C-&MaximumDocuments=1&F Degree=0&ImageQuality=r75¢8/r75e8 ‘

A




are insignificant is to use air dispersion modeling to estimate ambient concentrations of DPM
(and other odoriferous compounds) at nearby residences and compare the resulting
concentrations to odor thresholds. The dismissal of potential odor impacts of diesel exhaust
emissions due to their temporary nature is not acceptable. Most odors are temporary, but their
temporary nature does not render them insignificant or excuse a lead agency from evaluating
them under CEQA. Noise is also temporary, but noise impacts are routinely evaluated in
CEQA documents and were evaluated in the Application. ’

The odor of diesel exhaust is considered by most people to be objectionable. The EPA
found that, at high intensities, diesel exhaust may produce sufficient physiclogical and
psychological effects to warrant concern for public health.2t The nearest sensitive receptor to
the Project site is a residence located about 600 feet from construction.® A fleet of heavy-duty,
diesel-fueled construction equipment, located as close a5 600 feet from a home would certainly
result in significant odor impacts for the home's occupants and likely result in accompanying -
physiological and psychological effects. Further, clouds of soot from diesel-powered equipment
when working and idling at the Project site can travel downwind for miles and drift into more
heavily populated areas. ’

The IS/MND and Application fail to evaluate construction odor impacts. The analysis
of odor is no different than the analysis of construction air quality impacts. One identifies the
odoriferous compounds that would be present (in this case diesel exhaust, represented by
PM2.5 or another surrogate, such as aldehydes), estimates their emission rates, and uses an air
dispersion model to estimate ambient concentrations of the adoriferous compounds at the
location of sensitive receptors. The modeled ambient concentrations are then compared to
published odor thresholds.

Although the County has no specific odor guidance, the absence of specific guidance
does not mean odor impacts can be ignored. It is standard practice in such situations to review
and adopt policies and procedures adopted by other jurisdictions. Design ctiteria, for example,
have beer developed for diesel-fueled equipment based on the 1:2000 odor dilution threshold,
including for a 400-hp diesel truck, a 250-kW diesel generator, and a 2,000-kW diesel generator.

M EPA, Health Assessment Document for Diesel Engirie Exhaust, EPA/600/8-90/057F, May 2002;
available at https:/ /cfpub.epa.gov/ncea/risk/recordisplay.cfm?deid=29060.

5 Application, pdf 443

% Undon of Concerned Scientists, Digging Up Trouble: The Health Risks of Construction Pollution in

California, 2006; available at: http:/ /sandiegohealth.org/air /ucsusa/ Digging-up-Trouble,pdf.

¥ M. M. Roy and N. N. Mustafi, Investigation of Odorous Components in the Exhaust of DI Diesel

'Engines, International Conference on Mechanical Engineering, December 26-28, 2001, pp. 11 31-36;
available at https:/ / me buet.ac bd/icme/icme2001/cdfiles/ Papers/Environment/6 Final en01(31-
 See, for example, J. E. Alpert and N. T. Wu, Odor Modeling as a Tool in Site Planning, BioCycle

- Mngazine, 2012; avajlable at hitps: .semanti lar.org/74fe /7304201 39defB0

" €c97328a8%b2a pdf. :




The resulting design criteria are 5,293 ug/m3/g/s; 492 yug/md/g/s; and 66 pg/md/g/s,
respectively, for this equipment® .

The IS/MND and Application do not contain any analysis at all to support the
conclusion that odor impacts would not be significant. Thus, the IS/MND fails as an
informational document under CEQA and its conclusions are not supported by substantial
evidence. In my opinion, construction odor impacts would be significant. Mitigation is
available to reduce diesel particulate matter emissions, the major source of construction odors,
and should be required for all construction equipment within at least 1,000 feet of sensitive
receptors. Construction equipment that operates near sensifive receptors, for example, can be
equipped with a diesel oxidation catalyst, which eliminates odors.%

4.0 WASTE DISPOSAL IMPACTS WERE NOT EVALUATED

The Project involves the decommissioning of 291 existing, antiquated turbines from the
Project site.3? The blades, towers and nacelles would be cut up on site to facilitate movement off
site o recycling facilities.2 The IS and Application fail to disclose the materials in the shells of
the wind turbine blades, which determine impacts to workers dismantling and cutting them up
as well as the impacts of their ultimate disposal. Blade material, for example, includes plastics
and organic material which would release hazardous materials on cutting up and disposal
The IS and Application also failed to disclose worker health impacts from dismantling the
existing turbines. However, other studies indicate the hub, nacelle, and tower are steel and the
blades glass reinforced plastic.3 o

Cutting up the blades on site would produce small fiber particles that create
occupational health and safety risks for workers. Inhalation, as well as skin and eye contact, can
produce moderate irritation to mucous membranes, skin, and eyes, as well as coughing.

Further, particles can produce alterations in the cellular and enzymatic components of the deep

A US. EPA and US. DOE (Laboratories for the 21st Century: Best Practices}, Modeling Exhaust
Dispersion for Specifying Acceptable Exhaust/ Intake Designs, May 2005, Table 1; available at
hitp:/ /labs21.Ibl.gov/DPM/ Assets/bp_modeling 508.pdf.

¥ W. Addy Majewski, Diesel Oxidation Catalyst, 2012; available at https:// www.dieselnet.com/tech/
cat doc.php. '

3t Application, pdf 75.

215, pdf5; Application, pdf 9192, 447. )

% Nildas Andersen, Wind Turbine End-of-Life: Characterization of Waste Material, 2015, Section 7.3;

available at: hitps:// www.diva-portal org/smash/get/ diva2:873368/FU LLTEXTO01.pdf;

 Tyer R. Fox, Recycling Wind Turbine Blade Composite Material as Aggregate in Concrete, Master of
i Thesis, Iowa State University, Table t; available at: ‘ .




lung % These smaller pieces are then generally further crushed, shredded and milled down
until the resulting material can be divided into fibers and resins and the copper elements can be
sifted out. The IS/MND and Application are silent on this second step and does not disclose
where it occurs or include any emissions from these shredding operations. Regardless, the
impacts must be considered.

The IS/MND and Application assert that the cut-up blades would be recycled and that a
nearby landfill would be used, classifying the impact as less than significant 7 However, the
blades, which are made of composite, are currently regarded as unrecyclable 3 The currently
- known available disposal methods all have significant environmental impacts, as summarized
in Table 1.” Landfill disposal, for example is known to release methane and volatile organic
compounds that could result in significant local impacts. The IS/MND and Application fail to
disclose the impacts of landfill disposal and worker health impacts from cutting up the blades.
Thus, the IS fails as an informational document under CEQA. :

* K. Ramirez-Tejeda, D. A. Turcotte, and S. Pike, Unsustainable Wind Turbine Blade Disposal Practices in
the United States: A Case for Policy Intervention and Technology Innovation, Table 1, New Solutions: A
Journal of Evvironmental and Occupational Health Policy, v. 26,n0.4, Pp- 581-568, 2017, Exhibit 2.

% Andersen, 2015, p. 15.

7 IS, pdf 75,
BP. Linand C. Y. Baﬂnw, Wind Turbine Blade Waste in 2050, Was#z Muanagement, v, 62, pp. 229-240, 2017;

abstract available at https:/ /www.ncbinlm.nih.gov/pubmed /28215972,

¥ Ramirez-Tejeda et al.,, 2017; Andersen 2015, p. 14 (“Composite material on the ather hand have proven
challenging to recycle.”)




Table 1: Existing Turbine Blade Disposal Methods and Associated Impacts
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5.0 IMPACTS TO MWD AQUEDUCT WERE NOT EVALUATED

The Colorado River Aqueduct, a subsurface water pipe owned and operated by the
Metropolitan Water District (MWD), bisects the Project site from east to west# The IS/MND
and Application assert with no support that construction would not impact this aqueduct.!
However, the IS/MND and Application failed to evaluate the impact of soil borne vibration
during decommissioning and construction, which could adversely affect the Aqueduct. The
vibration analysis only considered impacts on the nearest residence and ignored impacts on the
much closer aqueduct. Thus, the IS/MND fails a3 an informational document under CEQA.

6.0 TRANSPORTATION IMPACT'S WERE NOT EVALUATED

The Project will decommission and remove about 291 existing small wind turbines and
install up to 14 new substantially larger wind turbines. The new turbines would be up to 500
feet high (blade tip to base) with rotor diameters of up to 427 feet.©2 These large wind turbines
are heavy and extremely difficult to transport. Itis well known, for example, that the size and
weight of these large turbines often exceed the limits of U.S. infrastructure, making them

IS, pdf9,38. -
i See, for example, IS, pdf 39, 72,
© Application, pdf 88, Figure 1.




difficult to transport from the manufacturing facilities (which are not identified) to the site,® a
remote desert location with only rural road access. The dimensions and weight of turbine
components place limits on the feasible routes, due to the larger turning radius, tall clearance
requirements, and road weight restrictions. :

The IS/MND and Application are silent on how these very large turbines would be
transported to the site.# The Application admits that transporting turbine components to the -
site is part of Project construction,’ but is silent on how the turbine components will arrive,
Further, the air quality analysis does not include emissions from the types of vehicles that
would be required to transport them. Itis, for example, unknown whether ship, barge, rail,
truck - or some combination — would be used to deliver the turbine components to the site. The
transportation mode determines the air quality and transportation/ traffic impacts. Itis
impossible to evaluate the transportation and construction air quality impacts of delivering the
new turbines without transportation mode and route information. Thus, the IS fails as an ,
informational document under CEQA. The available turbine mformahon indicates that traffic
and air quality impacts would be significant 4

7.0 CONSTRUCTION IMPACTS ARE UNDERESTIMATED

The IS and Application estimated criteria pollutant emissions during Project
construction?’ using the CalEEMod Version 2016.3.2 model.#® The IS/MND concluded, based
on the CalEEMod analysis in the Application,® that emissions during construction would not -
exceed SCAQMD significance thresholds and thus were not significant % However,
construction emissions were underestimated by using default and other assumptions that are
not applicable, especially with respect to the unique challenges posed by this Project - the

® Lockheed Martin Corporation, Solving the Challenge of Transporting Wind Turbme Blades, December
2017; available at htips:/ /www.lockheedmartin.com/content/dam /lockheed-martin/eo/ documents/

webt/transporting- wind-turbine-blades. pdf.

“ 1S, pdf 68-71; Application, pdf §7-93.
42 Application, pdf 162.

4 See, for example, Transportahon of Large Wind Components: A Review of Existing Geospatial Data,
September 2016; available at https:/ /www .nrel.gov/docs /fyl60sti/67014.pdf; Inbound Logistics,
'I'ramporung Wind Turbines: An Oversized Challenge, January 31, 2012; available at https:// www,

inboundlogistics.com article/tr -turbin -oversized-ch ; LM Wind
Power, World's Longest Wind Turbine Blade Successfully Completes Its First Journey; avaﬂable at
hitps:/ / www Imwindpower.com/en/stories-and- stories/news-from-lm-places/ transport-of-

longest-blade-in-the-world; James Osborne, As Wind Turbines Grow, So Does Transportation Cl\allenge,
Houston Chronicle, February 20, 2016; avatlable at https:/ / www houstonchronicle.com/business/

ene ticle/ As-wind-turbines-grow-larger-so-d e-6840315.php.
& Application, Table 7, pdf 452. ‘

* Application, pdf 510, Appendix A, CalEEMod Output Files.

4 Application, pdf 510, Appendix A. ’

SIS, pdf 25, Table 1 and Application, pdf 452, Table 7.
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transport of very large wind turbines and the on-site dismembering and ultimate disposal of the
retired wind turbines. Purther, the CalEEMod analysis omitted major sources of emissions.
Thus, the IS/MND fails as an informational document under CEQA., :

7. The CalEEMod Analysis Undcrestimates Construction Emissions

_ First, the Application exclusively used the CalEEMod model to estimate construction
emissions. However, this model does not include all sources of PM10 and PM2.5
“conventional” construction emissions, let alone from the unique aspects of this Project. It
omits windblown dust from graded areas and storage piles and fugitive dust from off-road
travel:3 :

Fugitive dust assaciated wim gradag, demeiitien. truck loading. and sno26 1oiveles
5 woiing abzv,{ PRE2 20C UITAVET rGIdE. (Fugithve dust f2om wand blown Sounaas such
22 tlorage Mles ang shactive SIstudes Greos. £ vl as fugitive dust from off-road
vetucle e, 2ra nal quantfied in SalSEMad, which is consistent with approaches
1aken i other comprehensi.e modsls. ) ’

These emissions must be separately calculated using methods in AP-42% and added to
the CalEEMod total. The Application did not calculate these emissions. Based on calculations I
have made in other cases, these are the major sources of PM10 and PM2.5 emissions from
construction projects. These emissions taken alone frequently exceed the PM10 and PM2.5
significance thresholds. Thus the IS/MND, which relied on the CalEEMod emission
calculations, fails as an informational decument.

Windblown dust from Project disturbed soils is a particular concern at this site due to
desert winds, which occur in the arez. Thege winds are strong, extremely dry, and reach speeds
of 30 to 60 mph.®® In comparison, the CalEEMod analysis assumed a wind speed of 7.5 mph,
thus underestimating PM10 and PM2.5 emissions.® These winds can raise significant amounts
of dust, even when conventional dust control methods are used, often prompting alerts from air
pollution control districts.% If these winds occurred during grading, cut and fill, or soil
movement, or from bare graded soil surfaces (even if periodically wetted), significant amounts
of PM10, PM2.5, and associated Valley Fever spores as well as silica dust would be released.
These emissions could result in public health impacts from the silica and Valley Fever spores

St CAPCOA 2016, pdf 8. This same language appears in CAPCOA 2017, pdf 7.

. 32U.8. EPA, Compilation of Alr Pollutant Emission Factors, Report AP-42; available at
ttps: -€pa.gov / air-emissions-factors-and-quantification/ap-49-compilation-ai
factors#Proposed.

* DesertWeather.com, Live Weather Information for the Coachella Vailey, 2004-November 2018;

available at https:/ / desertweather.com [windsummary.php

* Application, pdf 511, wind speed = 3.4 /s = 7.5 mph.

% SCAQMD Issues Dust and Ash Advisory Due to Strong Winds in the Southland; available at
https:/ /lasentinel net/scagmd-issues-dust-and.- i d inds-i thland. htmi




and/ or violations of PM10 and PM2.5 CAAQS and NAAQS. These potential impacts were not
evaluated.

Wind erosion emissions are typically calculated using methods in AP-42,5% which

require detailed information on site topography, wind profiles, and dispetsion modeling. This
information is not cited or included in the IS/MND or Application. Generally, wind erosion
impacts are estimated using AERMOD. The Application and 15/MND do not include any
calculations of wind erosion emissions but rather tacitly assume that compliance with
conventional construction mitigation measures and regulations are adequate wind erosion
control, without any analysis at all or without acknowledging the added risk of high-velocity
desert winds.

Second, construction emissions depend upon the conditions at the site, The CalEEMod
uses default emission factors.”” However, the site is desert land in Coachella Flats, an area
where sandy® soil conditions will generate significany more PM10 and PM2.5 than assumed
in the CalEEMod calculations. The default emission factors should have been adjusted to
increase emissions to account for desert conditions.

Third, the Project involves the decommissioning of 291 existing, antiquated turbines
from the Project site.* The towers, blades, and nacelles would be cut up on site to facilitate
movement off site to recycling facilities.® The Application fails to disclose the wind turbine
materials and how they would be cut up. CalEEMod does not include any emissions from
decommissioning these turbines, including on-site cutting up of the towers, blades, and
nacelles. The CalEEMod inputs for “turbine decommissioning,” for example, show that no
concrete/industrial saws will be used and do not list any equipment that could be used to cut
up the towers, blades, and nacelles.’ The only emissions from “turbine decommissioning” are
off-road emissions.2 Thus, a major source of construction emissions has been omitted from the
construction air quality impact analysis.

Fourth, the Application asserts that the cut-up blades would be recycled. However, the
blades, which are made with composite, are currently regarded as unrecyclable© The

%US.EPA, AP-42 Section 13.2.5 Industrial Wind Erasion; available at https./ /www3.epa.gov/tinchiel /
ap42/chi3/final/c1350205. pdf.
% H. Fan, A Critical Review and Analysis of Construction Equipment Emission Factors, Procedin

Engineering, v. 196, 2017, pp. 351-358, Sec. 3.4; available at https:/ / www.sciencedirect.com/science/
article/ pii/S1877705817330801.

5 Application, pdf 635.

® Application, pdf 75.

# IS, pdf 5; Application, pdf 91-92.

@ Application, pdf 569,

§2 Application, pdf 631,

P, Liu and C., Y. Barlow, Wind Turbine Blade Waste in 2050, Wastz Management, v. 62, pp. 229-240, 2017;

abstract available at https:/ /www .ncbi. nim.nih.gov/ pubmed/ 28215972,
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'CalEEMod analysis does not include any emissions from disposing of the cut-up turbine blades
nor disclose their likely destination — that is, if they would be hauled to an appropriate recycling
facility,* which is notidentified. The distance from the Project site to the final disposal site
determines emissions. The off-site disposal location and its distance from the site are not
disclosed and the associated emissions are omitted from air quality analyses althongh emissions
from other recycled components are included. $5 : ' '

Fifth, emissions from importing the new turbines are significantly underestimated. The
very large new turbines would require non-standard heavy-duty transport methods, which are
not disclosed. The IS/MND and Application are silent on how these very large turbines would
be transported to the site.% 1t is, for example, unknown whether ship, barge, rail, truck—or
some combination—would be used to deliver the turbine components to the site. Emissions
from ships, barges, rails, and the huge on-road transports are not included in the CalEEMod

analysis.¥
7.2 Localized Significance Thresholds

‘The Application also used localized significance thresholds (LSTs) to evaluate the impact
of construction emissions on air quality.® An LST is the maximum emissions from a project that
is not expected to cause or contribute to an exceedance of the most stringent applicable federal
or state ambient air quality standard #

The LST methodology does not apply to project sites larger than 5 acres or where
emissions are distinctly non-uniform across the site® The Project site is significantly greater
than 5 acres.” The Application argues that the Project is estimated to disturb about 80 acres of
- Iess over a 17-month period, or less than 1 acre per day, and that it is thus appropriate to use the
LST lookup tables.”2 The rejection criteria are expressed in terms of “acres,” not acres per day.

& IS, pdf 5.

 Application, pdf 631-634 (“off-road”). The CalEEMod outputs are silent on what is induded in this
estimate, : - '

€ IS, pdf 68-71; Application, pdf 87-93.

& See photos and video at hitps:/ / www.Imwindpowert.com/ en[stories-and-gress[ sbdries[ne‘ws—from—
lm-places/ transport-of-longest-blade-in-the-world. ‘

m-places .tran.s t-of-longest-blade-in-the-world. .
 Application, Section 2.54, pdf 454.

8 SCAQMD, Lacalized Significance Thresholds, accessed November 23, 2018; available at
htip:/ [www.ggmd.ggv[ home(rules—compliance[@a[ air-guality-analysis-handbook /localized-
significance-threshalds.

7 SCAQMD, Final Localized Significance Threshold Methodology, June 2003, Revised July 2008, Table 3-
2; aveilable at http: / / www d.gov/di default-source a/handbook/localized-significan:

threshol@[fina[—lst—methOdol_ggxdocument.ﬂf?sfvrsnﬂ.

N Application, pdf 179, 227.
7 Application, pdf 443.
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Further, emissions will be non-uniform across the site. Finally, there is no evidence that
construction will be uniform over its duration, disturbing only 1 acre per day. Itis entirely
plausible that some days will disturb substantially more than the average. The Application did
not include a detailed construction schedule, so the assumption of uniform disturbance is

- unsupported and inconsistent with my experience with similar projects. Thus, the LST
methodology does not apply.

» For projects greater than 5 acres in area, the SCAQMD recommends the use of air
dispersion modeling to determine localized air quality impacts.”® The Application does not
contain any air dispersion modeling calculations. Thus, the analysis of air quality impacts of
construction is incomplete and does not support a no-impact conclusion.

7.3 Off-Site Emissions Are Excluded

The LST analysis excluded off-site mobile source emissions because “[hjauling of soils
and construction materials associated with the Project construction are not expected to cause
substantial air quality impacts to sensitive receptors along off-site roadways.”™ The CalREMod
analysis also excluded off-site emissions from importing the new turbines,

These omissions ignore the challenge of importing the gigantic turbines that will be used
by the Project and cutting up 291 turbines on site. The Project will decommission and remove
about 291 existing small wind turbines and install up to 14 new substantially larger wind
turbines. The new turbines would be up to 500 feet high (blade tip to base) with rotor diameters
of up to 427 feet.” These large turbines would require very large delivery vehicles that would
emit significant amounts of greenhouse gases (GHG) and criteria pollutants.”  °

The Application and IS/MND are silent on where these turbines would be
manufactured and how they would be transported to the site. Thus, the IS/MND fails as an
informational document. Based on my experience, it is reasonable to assume that emissions
from transporting the very large and heavy components of the proposed turbines would
generate significant amounts of criteria pollutants, resulting in a significant air quality impact.

8.0 THE IS AND APPLICATION FAIL TO ANALYZE POTENTIALLY SIGNIFICANT
HEALTH IMPACTS DUE TO VALLEY FEVER

The IS/MND asserts with respect to Valley Fever-77

72 Thid,
7 Application, pdf 454.
5 Application, pdf 88, Figure 1.

7 Electrek, The Art of Transporting Spain’s Largest Wind Turbine Blade, November 5 2017; available at
ht_tgg.,{ {electrek.co/2017/11/05/ transporting-largest-wind-turbine-blade/ .

1S, pdf 28.
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The cited study indicates that only 0.9% of the Valley Fever cases in Riverside County
occurred in Desert Hot Springs. However, the Project site is not in Desert Hot Springs, but
rather 2.2 miles northeast (elsewhere, 6 miles southwest™) in a remote area of the county where
conditions are ideal for Valley Fever, as discussed below. The IS/MND and Application
present no evidence that Vailey Fever is absent at the Project site itself. As discussed below, on-
site monitoring is required to draw this conclusion,

Elsewhere, the Application asserts that “Riverside County is not considered a highly
endemic region for Valley Fever as the latest report from the California Department of Public
Health listed Riverside County as having 2.7 cases per 100,000 people.”” However, this is
outdated information from 2016.% The most recent report shows the number of cases of Valley
Fever in Riverside County has doubled, to 5.6 cases per 100,000 people®t In fact, the number of
Valley Fever cases in Riverside County has been rising coantywide since 2015. See Table 2.2
Even though the number of reported cases in Riverside County is low compared to other
endemic counties, the incident rate among exposed workers could be substantially higher than
in more highly endemic counties, as discussed below. ' ‘

™ Appiication, pdf 227.
» Application, pdf 423,

% California Department of Public Health, Epidemiologic Summary of Coccidioidomycosis in California,
2016, p. §; avzilable at https:/ /www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20
Library/CocciEpiSummary2016. pdf.

8 California Department of Public Health, Epidemiologic Summary of Coccidioidomycosis in California,
2017, Table 1; available at https:/ / www.cdph.ca.gov/Programs/CID/DCDC/CDPH% 20Document %20

: FroiSumms £ ,

® Epidemiologic Summary of Coccidioidomycosis in California, 2016, Figure 1; available at
hitps:/ /www.cdph.ca. ams/CID CDPH %20 £ %20Ljb; CocciEpiSu
2016.pdf, and Coccidicidormycosis in California Provisional Monthly Report, January-October 2018 (as of
October 31, 2018); available at hitps:/ /www.cdph.ca.gov / Programs/CID/DCDC/ CDPH%20Document

%20Library / CoccﬁnCAProvisiMo@]ggggortpdf '

% Rebecca L. Law and others, Coccidioidomycosis Outbreak Among Workers Constructing a Solar Power
Farm —Monterey County, California, 2016-2017; Morbidity and Mortality Weekiy Report, v. 67, no. 33, pp.

931-934, Avgust 24, 2018; available at https:/ /www.ncbi nlm nih.gov/pmc/ articles /PMC6107319/
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Table 2: Reported Cases of Valley Fever in Riverside County

Year No. of Cases
2015 63
2016 94
2017 130
2018 221

As I demonstrate below, the impacts from Valley Fever are significant and must be mitigated.

-Valley Fever, or coccidioidomycosis (abbreviated as cocci), is an infectious disease
caused by inhaling the spores of Cocridioides ssp.* a soil-dwelling fungus. The fungus lives in
the top 2 to 12 inches of soil. When s56il containing this fungus is disturbed by activities such as
digging, vehicles, construction activities, dust storms, or during earthquakes, the fungal spores
. become airborne.® Valley Fever outbreaks during construction of solar plants have been
reported %687

The Valley Fever fungal spores are too small to be seen by the naked eye88 The
California Department of Public Health has concluded: #

% Two species of Coccidioides are known to cause Valley Fever: C. immitis, which is typically found in
- California, and C. posadasii, which is typically found ocutside California. See Centers for Disease Control,
Coccidioidomycosis (Valley Fever), information for Health Professionals; available at https:/ fwww.cdc.
© gov al/ diseases / coccidioidomycosis / health-professionals.html,

* California Department of Public Health, Valley Fever Fact Sheet, January 2016; available at https:/ /

www.cdph.ca.gov/Programs/CID/DCDC/ CDPH%20Document %201 ibrary / ValleyFeverFactSheet. pdf.

% Jason A. Wilken et al., Coccidioidomycosis among Workers Constructing Salar Power Farms,
California, USA, 2011-2014, Ewerging Infectious Diseases, v. 21, no. 11, November 2015; available at
hitps:/ /wwwncbinlm.nih gov/pmc/articles / PMC4622237/.

% The Associated Press, Valley Fever Hits 28 at Calif. Solar Plant Sites; The San Diego Ustion-Tribume, May
1, 2013; available at hitp:/ /www.sandiegouniontribune.com/ sdut-valley-fever-hits-28-at-calif-solar-
plant-sites-2013may(1-story himl,

* California Department of Public Health, Preventing Work-Related Coccidioidomycosis (Valley Fever),
June 2013; available at https:/ [www.cggh.ca.ggv[ Programs/CCDPHP/DEODC/OHB/HESIS/
CDPH 220Document%20Library/CocciFact pdf.

% California Department of Public Health, Preventing Work-Related Coccidicidomycosis (Valley Fever),
June 2012; avaflable at https:/ /www.cdph.ca.gov/Programs/CCDPHP/DEODC/OHB/HESIS/

CDPH %20Document%20Library / CoceiFact.pdf. ’

17




Vatley rover is an iliness that usustly attects the fungs. it Is caused by the
fungus Coccihoicies immits thet lives #r 20il in many parts of California.
Whos: oM containming the fungus 15 anturbed by axgamy velikles, o¢ by the vand,
Thes Tty ~poie. 0o Tnta the alr W Dropic bi.the e spares mio thae ung,,
ey Mgy gt Valley Fever

s Valley Fever a serious concern in California? YES!

Chrtess popde o be nSoctcd 1l st Have Yy SYEREHOMS. I e s, Ienes. 1 4 siious
dinas cant devibop which ¢an caire & proveously Ivalthy Indtvdiead o, sdes work, Lave kg
hasting and disableg Boaleh probloois, or even result In doath “

8.1 Riverside County Is Endemir for Valley Fever
The disease is endemic (native and common) in the semiarid regions of the ;

southwestern United States.® Riverside County, including the Project site, is located within the
established endemic range of Valley Fever,? as shown in Figure 1.9 The site itself contains
conditions that could harbor Valley Fever, including areas with sparse vegetation and areas that

have been undisturbed for long periods.

San Luis Obispo County Public Health Department, Valley Fever in San Luzis Obispo County (undated);

available at http:/ / www.slocoun .ca.gov /health/publichealth /commdisease/Cocci_in SLO
County.htm _ .

* See, for example, K. Schmitt, R. Plevin and T. Wood, Just One Breath: Valley Fever Cases Reach
Epidemic Levels, But Harm Remains Hidden, September 8, 2012 (*The cocci fungus is common in much
of the southwest and in northwestern Mexico, especially in the dry earth of California’s Central Valley
and in the areas around Phoenix and Tucson in Arizona. [t can be found, however, in soils of the beach
haven of San Diego, the wine country of Sonoma County and inland in the Sierta foothills.”); available at
https:/ /www.centerfor journalism.org/content/just-one-breath-valley-fe idemi
%2 Medical Board of California Newsletter, v. 141, Winter 2017, pdf 21; available at http://www.mbc.ca.

gov/Publications/ Newsletters/ newsletter 2017 01.pdf




Figure 1: Endemic Areas for Valley Fever in California

 Average of annual rates, of Vailey Fever, Caiffons, 20182045
‘ Rates calcwiated per 1060083 populat'on

4

S ROV —

e
-
by
1
-
~ vem—

ke,

o

Fanby b

4 /

R e

et ——— 4 Y owo——r- s

The removal of established vegetation, biological soil crusts and centuries-old desert
pavement during construetion creates opportunities for dust to be airborne every time the wind
blows. Not only does fugitive dust create problems for visual and biclogical resources, it creates
issues for public health as well. ' '

8.2 Construction Workers Are an At-Risk Population

The CDPH specifically notes that construction workers in endemic areas, such as those
that will build the Project, are at risk.® Project construction will disturb 80 acres.® Thus, '
significant opportunity exists to expose both on-site workers and off-site sensitive receptors to
Valley Fever spores. '

% CDPH, June 2012.
% Application, pdf 443.
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- Figure 2: Valley Fever Risk to Constraction Workers
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Dust exposure is one of the primary risk factors for contracting Valley Fever. Specific
occupations and outdoor activities associated with dust generation—such as construction,
farming, road work, military training, gardening, hiking, camping, bicycling, or fossil .
collecting —increase the risk of exposure and infection. The risk appears to be more specifically
associated with the amount of time spent outdoors than with doing specific activities.% As the
area surrounding the Project site'is rural, Iocals and visitors who participate in outdoor
activities could be exposed during construction. _ :

The most at-risk populations are construction and agricultural workers.” Construction
workers are the very population that would be most directly exposed by the Project. A refereed
journal article on occupational exposures notes that “[IJabor groups where occupation involves
close contact with the sojl are at greater risk, especially if the work involves dusty digging
operations.”® One study reported that at study sites, “generally 50% of the individuals who

* Rafael Lanlado-Laborin, Expanding Understanding of Epidemiology of Coccldicidomycosis in the
Western Hemisphere, Annals of the New York Academy of Sciences, v. 111, 2007, pp. 20~22, available at
‘hitps:/ /nyaspubs.oniineli .wiley.com/doi 10.1196 1406.004; Préderick S. Fisher, Mark
* W. Bultman, Suzanne M. Johnson, Demosthenes Pappagianis, and Erik Zaborsky, Coccidioides Niches
and Habitat Parameters in the Southwestern United States, a Matter of Scale, Annals of the New York
Academy of Sciences, v. 111, 2007, pp. 47-72 (“ All of the examined soll Jocations are noteworthy as
generally 50% of the individuals who were exposed to the dust or were excavating dirt at the sites were:
infected.”), available at https:/ /nyaspubs.onlinelibrary.wiley.com/doi/abs/10.1196/ annals.1406.03].

% Kern County Public Health Services Department, Prevention (“The risk appears to be mare specifically

associated with the amount of time spent outdoors than with doing specific activities”); available at

http:/ /kerncountyvalleyfever.com/ what-is-valley-fever/ prevention/. '

% Lawrence L. Schmelzer and R, Tabershaw, Exposure Factors in Occupational Coccidicidomycoss,

Aumerican Journal of Public Health and the Nation’s Henlth, v. 58, no, 1, 1968, PP 107-113, Table 3; available at
- http://www.ncbinlm.nih.gov/pme/articles/ PMC1 228046/ ?page=1. -

% bid,, p. 110,




were exposed to the dust or were excavating dirt at the sites were infected % A recent Valley
Fever outbreak during construction of a solar plant in Monterey County found a worksite
incidence rate of 1,095 per 100,000 persons/ year, compared to the 2016 incidence ratesin
Manterey and five surrounding counties that ranged from 4.4 to 210.6, demonstrating the
significant risk to construction workers who disturb soils with Cocci spores. 10

The disease debilitates the population and thus prevents them from working.1 The
longest period of disability from occupational exposure in California is to construction workers,
with 62% of the reported cases resulting in over 60 days of lost work.2 Another study
estimated the average hospital stay for each (non-construction work) case of coccidioidomycosis
at 35 days.13 _ :

8.3 Semsitive Receptors Near the Project Site Are an At-Risk Population

The California Department of Public Health and the State Health Officer have wasned
that “[pleople who live, work or travel in Villey Fever areas are also ata higher risk of getting
infected, especially if they work or participate in activities where soil is disturbed.“10¢ Thus, -

. those living, working, or recreating in the vicinity of the Project site during construction are also
at risk of being affected from windblown dust, both duting construction and after soils have
been disturbed but lie fallow until mitigation has been implemented and/or the Project is built
out.

The potentially exposed population in surrounding areas is much larger than
construction workers because the nonselective raising of dust during Project construction will
carry the very smail spores, 0.002-0.005 millimeters (“mm") (Figure 3),% into nonendemic
areas, potentially exposing large non-Project-related populations.1%1%7 These very small
particles are not controlled by conventional construction dust control mitigation measures,

* Fisher et al,, 2007.
10 Law et al. 2018, Table 2.

"t Prank E. Swatek, Ecology of Coccidioides Iwmitis, Mycopathologia et Mycologia Applicata, v. 40, no. 1-2,
pp-3-12,1970. . -

102 Schmelzer and Tabershaw, 1968, Table 4. )

108 Demosthenesv Pappagianis and Hars Einstein, Tempest from Tehachapi Takes Toll or Coccidinides
Conveyed Aloft and Afar, Western Journal of Medicine, v, 129, Dec. 1978, PPp- 527-530; available at

http:/ /www .ncbinlm nih.gov/pmc/articles (C1238466/ pdf/ westimed00256-0079.

10 California Department of Public Health, State Health Officer Warns About Dangers of Valley Fever,

Number 15-055, August 4, 2015; available at https:/ [www.cdph.ca.gov/Programs/OPA/Pages /NR15-
055 .aspx. . .

165 Fisher et al., 2007, Fig. 3.
16 Schmelzer and Tabershaw, 1968, p- 110; Pappagianis and Einstein, 1978.

%7 Pappagianis and Einstein, 1978, p. 527 (“The northern areas were not directly affected by the ground
level windstorm that had struck Kern County but the dust was lifted to several thousand feet elevation

-




Figure 3: Size of Cocci Spores Compared to Soil Parl'u:les (in mm)
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Valley Fever spores have been documented to travel as far as 500 miles,’® and thus dust
raised during construction could potentially expose a large number of people hundreds of miles
away. ' ,

8.4 Valley Fever Symptoms

Typical symptoms of Valley Fever include fatigue, fever, cough, headache, shortness of
breath, rash, muscie aches, and joint pain. Symptoms of advanced Valley Fever include chronic
* pneumonia, meningitis, skin lesions, and bone or joint infections. The most common clinical
presentation of Valley Fever is a self-limited acute or subacute community-acquired preumonia
that becomes evident 13 weeks after infection.’® No vaccine or known cure exists for the
disease."® However, the FDA recently granted Fast Track designation for a proposed
treatment!! Between 1990 and 2008, more than 3,000 people died in the United States from
Valley Fever, with about half of the deaths occurring in California.’? Between 2000 and 2013 in

and, bome on high currents, the soil and arthrospores along with some moisture were gently deposited
on sidewalks and automobiles as ‘a mud storm’ that vexed the residents of much of California.” The
storm originating in Kern County, for example, had msjor impacts in the San Francisco Bay Area and
Sacramento). .
1% David Filip and Sharon Filip, Valley Fever Epidemic, Golden Phoenix Books, 2008, p. 24.
19 See, £, Lisa Valdivia, David Nix, Mark Wright, Elizabeth Lindberg, Timothy Fagan, Donald
Lieberman, Prien Stoffet, Neil M. Ampel, and John N. Galgiani, Coccidicidomycosis as a Common Cause
of Community-Acquired Preumonia, Emerging Infeckious Disenses, v. 12, no. 6, fune 2006; available at

; c.gov icle/12/6, 28 article

10 Rebecca Plevin, National Public Radio, Cases of Mysterious Valley Fever Rise in American Southwest,

May 13, 2013; available at htp:/ /www.npr.org/blogs/health/2013/05/13/ 181880987 / cases-of-
mysterious-valley-fever-rise-in-american-southwest. : .

't Mathew Shanley, Valley Fever Treatment Granted FDA Fast Track Designation, July 14, 2017; available
at hitp:/ /www raredr.com/ news/ valleg-fever—@_ g-fast-track-designation.

112 Jennifer Y, Huang, Berjamin Bristow, Shira Shafir, and Frank Sorvillo, Coccidicidomycosis-Assoctated
Deaths, United States, 1990-2008, Esmerging Infectious Diseases, v. 18, no. 11, November 2012; available at

http:/ (www.ncbi.rﬂmm'hguv[ pmc/articles/ PMC3559166/ .
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California, 1,098 deaths were atiributed to Valley Fever.1® In recent years, reported Valley
Fever cases in the Southwest have increased dramatically.14 '

Infections by Coccidioides ssp. frequently have a seasomal pattern, with infection rates that
generally spike in the first few weeks of hot dry weather that follow extended milder rainy
periods. In California, infection rates are generally higher during the hot summer months,
especially if weather patterns bring the usual winter rains between November and April15 The
- majority of cases of Valley Fever accordingly occur during the months of June through
December, which are typically periods of peak construction activity.

Typically, the risk of catching Valley Fever begins to increase in June and continues an
upward trend until it peaks during the months of August, September, and October.16 Drought
periods can have an especially potent impact on Valley Fever if they follow periods of rain.?17 It
is thought that during drought years the number of organisms competing with Coccidiofdes ssp.
decreases and the fungus remains alive but dormant. When rain finally occurs, the '
arthroconidia germinate and multiply more than usual because of a decreased number of other
competing organisms. When the soil dries out in the summer and fall, the spores can become
airborne and potentially infectious.!18

The recent drought conditions in southem California may well increase the occurrence
of Valley Fever cases. Thus, major on-site and off-site soil-disturbing construction activities
should be timed to occur outside of a prolonged dry period. After soil-disturbing activities
conclude, all disturbed soils should be sufficiently stabilized ta prevent airborme dispersal of

' cocci spores. :

The IS dismigses the potential existence of Valley Fever in the area or of the health risks

- poted by Valley Fever from construction and/or operation of the Project and does not require
any mitigation to limit the public’s or workers’ potential exposure to cocci. As discussed belaw,
conventional mitigation for construction impacts is not adequate to protect construction
workers or offsite sensitive receptors from Valley Fever. Thus, the IS/MND utterly fails to

3 G. L. Sondermeyer et al., Coccidioidomycosis-Associated Deaths in California, 2000-2013, Public Health
Reports, v. 131, no. 4, 2016; available at http:/ /journals:sagepub.com/doi/10.1177/0033354916662210.

14 See Centers for Disease Control; Fungal Pneumonia: A Silent Epidemic, Coccidioidomycosis (Valley
Fever); available at 1/ /www.cde i ci-fact-sheet-sw-us-508c.pdf.

15 Jhid.
6 Kern County Public Health Servires Department, What Is Valley Fever, Prevention, Valley Fever Risk

Factors; available at http:// kemncountyvalleyfever.com/ what-is-valley-fever/risk-factors/.

W Gosia Wozniacka, Associated Press, Fever Hits Thousands in Parched West Farm Region, May 5, 2013,
Updated April 29, 2016, citing Prof. John Galgiani, Director of the Valley Fever Center for Excellence at
the University of Arizona; available at http:// www.denverpost.com/2013/05/05/ valley-fever-hits-
thousands-in-parched-west/. »

'8 Theodore N. Kirkland and Joshua Flerer, Coccidioidomycosis: A Reemerging Infectious Disease,
Emerging Infectious Diseases, v. 3, no. 2, July-September 1996; available at http:/ /www.ncbi. nim.nih.gov/
pmc/ articles/PMC2626780/ pdf /8003220 pdf , |




inform the public of these potential significant consequences of Projéct construction. The
County should prepare an EIR to provide an adequate assessment of Valley Fever and other
issues discussed elsewhere in these comments and propose adequate mitigation.

8.5 Pre-Construction, On-Site Monitoring Should Be Required

As the proposed site has the potential to contain Coccidioidomycosis spores and it is
well known that they can easily become airborne when soil is disturbed, 8 the Project
construction site should be tested well in advance of construction to determine if spores are
present. Accurate test methods have been developed and used in similar applications. 20121 A
study conducted in the Antelope Valley, slated for six solar ranches of varying sizes, concluded
that soil analyses should be conducted before soil disturbance in endemic areas, noting: “Based
on the findingg of this study, we recommend that EIRs include soil analyses for Cocridioides spp.
on land destined for construction of any type in endemic areas of the pathogen 122 An
Environmental Assessment for a solar project in a nearby atea has required soil testing.123

8.6 The IS Fails to Require Adequate Mitigation for Valley Fever

A conventional dust control plan is inadequate to address potential health risks posed
by exposure to Valley Fever. The IS?MND's proposed fugitive dust mitigation is wholly -
inadequate to control fugitive dust, let alone tiny cocri spores. Conventional dust control
measures such as those included in the mitigation meastires for the Projecti¢ are not effective at

1 Colson et al. 2016, p. 11; Colson et al. 2017, p. 451 (*A correlation between soil disturbances due to
large-scale renewable energy construction Projects, agricultural management practices and PM10 fugitive
dust emission with increased incidence of coccidioidomycosis was clearly indicated by results of this
study.”), p. 456 (“One such danger is Coccidioides spp. arthroconidia becoming airborne when soil is
disturbed and dust mitigation measures are inefficient or absent.”).

1. R. Bowers and others, Direct Detection of Coccidioides from Arizona Soils Using CocciENV, a
Highly Sensitive and Specific Real-time PCR Assay, Medical Mycology, 2018. Exhibit 3 and Proceedings of
the 60t Annual Coccidioidomycosis Study Group Meeting, April 8-9, 2016, Fresno, CA; available at
http:/ /coccistudygroup.com/ wp-content/uploads/2016/ 10/CSG-60th-Annual.pdf.

121 A, J. Colson and others, Large-Scale Land Development, Fugitive Dust, and Increased
Coccidioidomycosis Incidence in the Antelope Valley of California, Mycopathologia, v. 182, pp. 439-458,
June 2017. Exhibit 4,

12 Colson et al, 2015, p. 11; Colson et al. 2017, p- 456.

12 Final Environmental Assessment for Construction, Operation, and Decommissioning of a Solar
Photovoltaic System at Marine Air Ground Task Force Training Command Marine Corps Air Ground
Combat Center, Twentynine Palms, California, November 2015, Table ES-1, AQ-17, availableat .
htips:/ / www.29palms mari nﬁl,j?ortals[Sé[Docs[G4[NREA[ Envi %20Assessment % 20Co -
i i X aic% 205ystem %204t % 20MAGTFTIC, %

" Application, Exhibit I: Dust Control Management Plan ef seg, pdf 157-168.
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controlling Valley Fever'? because they largely focus on visible dust or larger dust particles—

the PMI( fraction - not the very fine particles where the Valley Fever spores are found. While
dust exposure is one of the primary risk factors for contracting Valley Fever and dust-control

~ measures are an important defense against infection, it is essential to note that PM10 and visible ©

dust, the targets of conventional control mitigation, are only indicators that Coccidivides ssp.
spores may be airborne in a given area. Freshly generated dust clouds usually contain a larger
proportion of the more visible coarse particles, PM10 (</=0.01 mm), compared 1o cocci spores
(0.002 mm). However, these larger particles settle more rapidly and the remaining fine -
respirable particles may be difficult to see and are not controlled by conventional dust control
measures.

Spores of Coccidioides ssp. have slow settling rates in air due to their small size (0.002
mm) and low terminal velocity, and possibly also due to their buoyancy, barrel shape, and
commonly attached empty hyphae cell fragments.1?s Thus spores, whose size is well below the
limits of human vision, may be present in air that appears relatively clear and dust free. Such
ambient airborne spores with their low settling rates can remain aloft for long periods and be
catried hundreds of miles from their point of origin. Thus, implementation of conventional
dust control measures, such as those proposed for this Project, will not provide sufficient
protection for both on-site workers and the general public. o

In response to an outbreak of Valley Fever in construction workers in 2007 ata
construction site for a solar facility within San Luis Obispo County, its Public Health
Department, in conjunction with the California Department of Public Health,:z7 developed
recommendations to limit exposure to Valley Fever based on scientific information from the
published literature. The recommended measures go far beyond the conventional dust control
measures recommended in the Application to control construction emissions, which primarily
control PM10. They include the following measures that are not required in the Application to
mitigate construction emissions from the Project;

1. Reevaluate and update your Injury and Iiness Prevention Program (as
required by Title 8, Section 3203} and ensure safeguards to prevent Valley
Fever are included.

2. Train all employees on the following issues:
- The soils in Riverside County may contain cocci spores;

15 See, e.g,, Cummings and others, 2010, p. 509; Schneider et al., 1997, p. 908 ( Primary prevention
strategies (¢.g., dust-control measures) for coccidicidomycosis in endemic areas have limited
effectiveness.”). : '

1% Frederick S. Fisher, Mark W. Bultman, and Demosthenes Pappagianis, Operational Gnidelines (version
1.0) for Geological Fieldwork in Areas Endemic for Coccidioidomycosis (Valley Fever); U.S. Geological
Sarvey Open-File Report 00-348, 2000; available at https:/ [pubs.usgs.gov/of/2000/0348/.

1z CDPH June 2013, pp. 4-6. See also Wilken et al., 2015, and Sondermeyer et al., Dust Exposure and
Coeridioidomycasis Prevention Among Solar Power Farm Construction Workers in California, Amerian

Journal of Public Henlth, 2017, abstract available at hitpg:/ / www.ncbinim nih.gov/pubmed /28640687,
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- Inhaling cocci spores may cause Valléy Fever;
-How to recognize symptoms of Valley Fever; these symptoms resemble

common viral infections, and may include fatigue, cough, chest pain,
fever, rash, headache, and body and joint ache;

Work with a medical professional with expertise in cocci as you develop
your training program and consult information on public health
department websites;

Workers must promptly report suspected symptoms of work-related
Valley Fever to a supervisor;

Workers are entitled to receive prompt medical care if they suspect
symptoms of work-related Valley Fever. Workers should inform the
health care provider that they may have been exposed to coeci;

To protect themselves, workers should use control measures as outlined
here,

. Control dust exposure:

Consult with local Air Pollution Control District Compliance Assistance
programs and with California Occupational Safety and Health
Administration (“Cal/OSHA”) compliance program regarding meeting
the requirements of dust control plans and for specific methods of dust
control. These methods may include wetting the soil while ensuring that
the wetting process does not raise dust or adversely affect the
construction process;

Provide high-efficiency particulate (“HEP”)-filtered, arr—condmoned
enclosed cabs on heavy equipment. Train workers on proper use of cabs,
such as turning on air conditioning prior to using the eqmpmmt and
keeping windows closed.

Provide communication methods, such as 2-way radios, for use in
enclosed cabs.

Employees should be medically evalaated, fit-tested, and properly
trained on the use of the respirators, and a full respiratory protection
pragram in accordance with the applicable Cal/OSHA Respiratory
Protection Standard (8 CCR 5144) should be in place. ‘

Provide National Institute for Occupational Safety and Health (NIOSH)-
approved respirators for warkers with a prior history of Valley Fever.
Half-face respirators equipped with N-100 ar P-100 filters should be used
during digging. Employees should wear respirators when working near
earth moving machinery.

Prohibit eating and smoking at the worksite, and provide separate, clean
eating areas with hand-washing Eacilities.

Avoid outdoor construction operations durmg unusually windy
conditions or m dust storms.




- Consider limiting outdoor construction during the Fall to essential jobs
- only, as the rigk of cocci infection is higher during this season. -

4. Prevent transport of cocci outside endemic areas:

~ Thoroughly clean equipment, vehicles, and other items before they are
moved off-site to other work locations.

- Provide workers with coveralls daily, lockers (or other systems for
keeping work and street clothing and shoes separate), daily changmg and
showering facilities.

- Clothing should be changed after work every day, preferably at the work
sibe.

~  Train workers to recognize that cocci may be transported offsite on
contaminated equipment, clothing, and shoes; alternatively, consider
installing boot-washing. '

- Post warnings onsite and consider imiting access to visitors, especially
those without adequate training and respiratory protection.

5. Improve medical surveillance for employees:

~ Employees should have prompt access to medical care, including
‘suspected work-related illnesses and injuries.

- - Work with a medical professional to develop a pmtocol to medically
evaluate employees who have symptoms of Valley Fever.

— Consider preferentially contracting with 1-2 clinics in the area and

- communicate with the health care providers in those clinics to ensure that
providers are aware that Valley Fever has been reported in the area. This
will increase the likelihood that ill workers will receive prompt, proper
and consistent medical care.

- Resp:rator clearance should include medical évaluation for all new
employees, annual re-evaluation for changes in medical s!atus, and
annual training, and fit-testing,

- Skin festing is not recommended for evaluation of Valley Fever. 1”

- Ifanemployee is diagnosed with Valley Fever, a physician must
determine if the employee should be taken off work, when they may
return to work, and what type of work activities they may perform.

In a more recent Valley Fever outbreak among solar plant construction workers in
Monterey County, public health officials conducted a site visit to the solar farm to observe and
interview workers and employers about work practices, dust control and use of protective
equipment; review training materials; and discuss prevention strategies. The visit confirmed

8 Short-term skin tests that produce results within 48 hours are now available. See Kerry Klein, NPR for
Central California, New Valley Fever Skin Test Shows Promise, But Obstacles Remain, November 21
2016; available at hi kvpr.or t/ new-vall -fever-skm test-shows-
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dust control issues, serious lapses in use of respiratory protection, insufficient
coccidioidomycosis employee training, and no system for tracking or reporting illness. Thus, in
November 2017, the CDPH issued prevention recommendations before the start of the second
construction phase, which is scheduled to continue through the end of 2018, Recommendations
for employers included:12s . '

1) reducing dust exposure by ensuring ample and efficient water truck capacity to wet Ny
soil; e ‘ ‘ '
, 2) using only heavy equipment with enclosed cabs and temperature-controlled, high -
efficiency particulate air-filtered air;
3) providing clean coveralls daily to employees who disturb soil;

4} implementing a mandatory respiratory protection program (8 CCR #5144, Respiratory
Protection: hitps:/ /www.dir.ca.gov/title8 /514 1 html) that specifically requires National
Institute for Occupational Safety and Health-approved respirators be worn while performing or
in the near vicinity of job activities that create airborne dust: -

- 5) developing effective Valley fever training for all employees, including ways to reduce
exposure, how to recognize symptoms, and where to seek care; and

6) tracking and reporting of all suspected Valley fever illnesses that occur at the worksite
to the Monterey County Health Department.

The study concluded that prevention methods need to be better incorporated into the
planning and monitoring of construction projects in areas with endemic Coccidivides (e.g., by
involving public health practitioners in Ppre-project reviews). Specifically, the following was
recommended: “Outdoor workers in these areas should be trained by employers about the
potential for infection, how to limit dust exposure, how to recognize symptoms, where to seek
care, and how to ask a health care provider to assess them for coccidioidomycosis. Clinicians
should inquire about occupational history and shouid suspect coccidioidomycosis in patients
who are outdoor workers in areas with endemic Coceidioides and who have a clinically
compatible illness, 130 : '

Two other studies have developed complementary recommendations to minimize the
incidence of Valley Fever. The U.S. Geological Survey (“USGS”) has developed
- recommendations to protect geological field workers in endemic areas. 3! An occupational
study of Valley Fever in California workers also developed recommendations to protect those

129 L aws et al., 2018.
130 Mi
181 Risher et al., 2000,




working and Jiving in endemic areas.’® These two sources identified the following additional
measures:

- Evaluate soils to determine if each work location is within an endemic
area. ‘
Implement a vigorous program of medical surveillance.

~ Implement aggressive enforcement of respiratory use where exposutes
from manual digging are involved.

~ Test all potential employees for previous infection to identify the immune
population and assign immune workers to operations involving known
heavy exposures.
= Hire resident labor whenever available, partxcularly for heavy dust
exposiire work.

~ All workers in endemic areas should use dust masks to protect against
inhalation of particles as small as 0.4 microns. Mustaches or beards may
prevent a mask from making an airtight seal against the face and thus
should be discouraged.

- Establish a medical program, including skin tests on all new employees,
retesting of susceptibles, prompt treatment of respiratory illness in
susceptibles; periodic medical examination or interview to discover a
history of low grade or subclinical infection, including repeated skin

- testing of susceptible persons.

The Application’s construction mitigation does not include any of these measures. The
mitigation measures identified in this comment, based on actual experience during construction
of salar and wind projects in endemic areas, should be required for the Project.

In addition to the above-discussed measures, I recommend the following mitigation
measures to protect workers and off-site sensitive receptors:

» Continuously wet the soil before and while digging or moving the earth.
Landing zones for helicapters and areas where bulldozers, graders, or skid
steers operate are examples where continucusly wetting the soil is necessary.

* When digging a trench or fire line or performing other so:l-dlsturbmg tasks,
position workers upwind when posmble

¢ Place overnight camps, especially sleeping quarters and dining halls, away
from sources of dust such as roadways.

¢ Minimize the amount of digging by hand. Instead, use heavy equipment
with the operator in an enclosed, arr-conditioned, HEPA-filtered cab.

In sum, construction mitigation measures in the Application are not adequate to control
Valley Fever. Projects that have implemented conventional PM10 dust control measures, such

132 Schmelzer and Tabershaw, 1968, pp. 111-113,




as those proposed in the Application, have experienced fugitive dust issues and reported cases
of Valley Fever. ' .

For example, construction of First Salar’s Antelope Valley Solar Ranch One (“AVSR1")
was officially halted in April 2013 due to the company’s failure to bring the facility into
- compliance with ambient air quality standards, despite conventional dust control measures
more aggressive than those required for the Project. A dust storm in Antelope Valley on April
8, 2013 was 50 severe that it resulted in multiple car pileups in the sparsely populated region, as
well as closure of the Antelope Valley Freeway. The company was issued four viclations by the
Antelope Valley Air Quality Management District. Dust from the praject led to complaints of
respiratory distress by local residents and concern about Valley Fever, 1 ‘

Attwo photovoltaic solar energy projects in San Luis Obispo County, Topaz Solar Farm
and California Valley Solar Ranch, 28 construction workers contracted Valley Fever. One man
was digging into the ground and inhaled dust and subsequently became ill. A blood fest
confirmed Valley Fever.23¢

All of the above health-protective measures recommended by the San Luis Obispo
County Public Health Department, Monterey County Health Department, and the California
'Department of Public Health are feasible for the Project and must be required in an enhanced
dust control plan to reduce the risk to construction workers, nearby residents, and the public of
contacting Valley Fever. Many of these measures have been required by the County of
Monterey in other EIRs.135 They are also required in the EIR for the California High-Speed
Train.% Even if all of the above measures are adopted, an EIR is required to analyze whether
these measures are adequate to reduce this significant impact to a level below significance.

% Herman K. Trabish, Green Tech Media, Construction Halted at First Solar’s 230 MW Antelope Valley

Site, April 22, 2013, available at http:/ /www.greentechmedia.com/articles / read /Construction-Halted-
At-First-Solars-ZSU—MW-Anteloge-Vaﬂgx—Site, ’
13 Julle Cart, Los Angeles Times, 28 Solar Workers Sickened by Valley Fever in San Luis Obispo County

May 01, 2013; available at http:/ / articles latimes.com/2013/ may/01/local/la-me-In-valley-fever-solar-

sites-201 1

135 County of Monterey, California Flats Solar Project Final Environmental Impact Report, December 2014;
available at hitps:// WWw.co.monterey.ca.us/planning/major/ California%20Flats % 20Solar/ FEIR/.

FEIR PI.N120294 122314.pdf

13 California High-Speed Rail Authority and U.S. Depariment of Transportation, California High-Speed -
Train Project Environmental impact Report/Enviranmental Impact Statement, Fresno to Bakersfield,
Mitigation Monitoring and Enforcement Program Amendments, September 2015; available at
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acid regeneration facilitées; railcar refinishing facility; battery manufacturing plants; pesticide
manufacturing and repackaging facilities; pulp and paper mills; clefin plants; methanol plants; *
ethylene crackers; alumina plants, desalination plants; battery storage facilities; selective catalytic
reduction (SCR) systems; selective noncatalytic reduction (SNCR) systems; halogen acid
furnaces; contaminated property redevelopment projects (e.g., Mission Bay, Southem Pacific
Railyards, Moscone Center expansion, San Diego Padres Ballpark); residential developments;
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commercial office parks, campuses, and shopping centers; server farms; transportation plans; and
a wide range of mines including sand and gravel, hard rock, limestone, nacholite, coal,
molybdenum, gold, zine, and oil shale. ‘

EXPERT WITNESS/LITIGATION SUPPORT

‘¥

For the Califomia Attomey General, assist in determining compliance with probation terms
in the matter of People v. Chevron USA.

For plaintiffs, assist in developing Petitioners® proof brief for National Parks Conservation
Association et al v. U.S. EPA, Petition for Review of Final Administrative Action of the U.S.
EPA, In the U.S. Court of Appeals for the Third Circuit, Docket No. 14-3147.

For plaintiffs, expert witness in civil action relating to alleged violations of the Clean Air

Act, Prevention of Significant Deterioration, for historic modifications (1997-2000) at the
Cemex cement plant in Lyons, Colorado, Reviewed produced documents, prepared expert
and rebuttal reports on PSD applicability based on NOx emission calculations for a collection
of changes considered both individually and collectively. Deposed August 2011. United
States v. Cemex, Inc., In U.S. District Court for the District of Colorado (Civil Action No.
09-cv-00019-MSK-MEH). Case settled June 13, 2013. '

For plaintiffs, in civil action relating io alleged violations of the Clean Air Act, Prevention of
Significant Deterioration, for historic modifications (1988 —2000) at James De Young Units
3,4,and 5. Reviewed produced documents, analyzed CEMS and ETA data, and prepared
netting and BACT analyses for NOx, SO2, and PM10 (PSD case). Expert report F ebtuary
24, 2010 and affidavit February 20, 2010, Sierra Ciub v. City of Holland, et al., U.S. District
Court, Western District of Michigan (Civil Action 1:08-cv-1183). Case settled, Consent
Decree 1/19/14. . o

For plaintiffs, in civil action alleging failure to obtain MACT permit, expert on potential to
emit hydrogen chloride (HC1) from a new coal-fired boiler. Reviewed record, estimated HCI

_ emissions, wrote expert report June 2010 and March 2013 (Cost to Install a Scrubber at the

Lamar Repowering Project Pursuant to Case-by-Case MACT), deposed August 2010 and
March 2013. Wildearth Guardian et al. v. Lamar Utilities Board, Civil Action No. 09-cv-
02974, U.S. District Court, District of Colorado. Case settled August 2013.

For plaintiffs, expert witness on permitting, emission calculations, and wastewater treatment
for coal-to-gasoline plant. Reviewed produced documents. Assisted in preparation of
comments on draft minor source permit. Wrote two affidavits on key issues in case.
Presented direct and rebuttal testimony 10/27 - 10/28/10 on permit enforceability and failure

 to properly calculate potential to emit, including underestimate of flaring emissions and

omission of VOC and CO emissions from wastewater treatment, cooling tower, tank roof
landings, and malfunctions. Sierra Club, Ohio Valley Environmertal Coalition, Coal River
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Mountain Watch, West Virginia Highlands Conservancy v. John Benedict, Director, Division
of 4ir Quality, West Virginia Department of Environmental Protection and TransGas
Development System, LLC, Appeal No. 10-01-AQB. Virginia Air Quelity Board remanded
the permit on March 28, 201} ordering reconsideration of potential to emit calculations,
including: (1) support for assumed flare efficiency; (2) inclusion of startup, shutdown and
malfunction emissions; and (3) inclusion of wastewater treatment emissions in potential to
emit calculations.

_ For plaintiffs, expert on BACT emission limits for gas-fired combined cycle power plant.
Prepared declaration in support of CBE's Opposition to the United States’ Motion for Entry of
Proposed Amended Consent Decrse, Assisted in setifement discussions. U.S. EPA, Plaintiff;
Communities for a Better Environment, Intervenor Plaintiff; v. Pacific Gas & Electric
Company, et al,, U.S. District Court, Northern District of California, San Francisco Division,
Case No. C-09-4503 SI. ‘ ‘

Technical expert in confidential settlement discussions with large coal-fired utility on BACT
control technology and emission limits for NOx, 502, PM, PM2.5, and CO for new natural
gas fired combined cycle and simple cycle turbines with oil backup. (July 2010). Case
settled. '

For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications (1998-
99) at Gallagher Units I and 3. Reviewed produced documents, prepared expert and rebuttal
reports on historic and current-day BACT for S0O2, control costs, and excess emissions of
SO2. Deposed 11/18/09. United States et al. v, Cinergy, et al, In U.S. District Court for the
Southern District of Indiana, Indianapolis Division, Civil Action No. [P99-1693 C-M/S.
Settled 12/22/09.

For plaintiffs, experi witness on MACT, BACT for NOx, and enforceability in an
administrative appeal of draft state air permit issued for four 300-MW pet-coke-fired CFBs.
Reviewed produced documents and prepared prefiled testimony. Deposed 10/8/09 and
11/9/09. Testified 11/10/09. Application of Las Brisas Energy Center, LLC for State Air
Quality Permit; before the State Office of Administrative Hearings, Texas. Permit remanded
3/29/10 as LBEC failed to meet burden of proof on a number of issues including MACT.

- Texas Court of Appeals dismissed an appeal to reinstate the permit. The Texas Commission
on Environmental Quality and Las Brisas Energy Center, LLC sought to overturn the Coutt
of Appeals decision but moved to have their appeal dismissed in August 2013,

For defense, expert witness in unlawfiil detainer case mvolving a gasoline station, minimart,
and residential property with contamination from feaking underground storage tanks.
Reviewed agency files and inspected site. Presented expert testimony on July 6, 2009, on
causes of, nature and extent of subsurface contamination. 4, Singh v. 8. Assaedi, in Contra
Costa County Superior Court, CA. Settled August 2009, ‘
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For plaintiffs, expert witness on netting and enforceability for refinery being upgraded to
process tar sands crude: Reviewed produced documents. Prepared expert and rebuttal
reports addressing use of emission factors for baseline, omitted sources including coker, ,
flares, tank landings and cleaning, and enforceability. Deposed. In the Matter of Objection to
the Issuance of Significant Source Modification Permit No. 089-25484-00453 to BP Products
North America Inc., Whiting Business Unit, Save the Dunes Council, Inc., Sierra Club., Inc,
Hoosier Environmental Council et al., Petitioners, B. P. Products North American,
Respondents/Permittee, before the Indiana Office of Environmental Adjudication. Case
settled. ,

For plaintiffs, expert witness on BACT, MACT, and enforceability in appeal of Title V
permit issued to 600 MW coal-fired power plant burning Powder River Basin coal. Prepared
technical comments on draft air permit. Reviewed record on appeal, drafied BACT, MACT,
and enforceability pre-filed testimony. Drafied MACT and enforceability pre-filed rebuttal
testimony. Deposed March 24, 2009. Testified June 10, 2009. In Re: Southwestern Electric
Power Company, Arkansas Pollution Control and Ecology Commission, Consolidated
Docket No. 08-006-P. Recommended Decision issued December 9, 2009 upholding issued
permit. Commission adopted Recommended Decision January 22, 2010.

For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications (1989-
1992) at Wabash Units 2, 3 and 5. Reviewed produced documents, prepared expert and
rebuttal report on historic and current-day BACT for NOx and SO2, control costs, and excess
emissions of NOx, SO2, and mercury. Deposed 10/21/08. United States et al, v. Cinergy, et
al., In U.S. District Court for the Southern District of Indiana, Indianapolis Division, Civil
Action No. IP99-1693 C-M/S. Testified 2/3/09. Memorandum Opinion & Order 5-29-09
requiring shutdown of Wabash River Units 2, 3, 5 by September 30, 2009, run at baseline
untii shutdown, and permanently surrender SO2 emission allowances.

For plaintiffs, expert witness in liability phase of civil action relating to alleged viclations of
the Clean Ait Act, Prevention of Significant Deterioration, for three historic modifications
(1997-2001) at two portland cement plants involving three cement kilns. Reviewed produced
documents, analyzed CEMS data covering subject period, prepared netting analysis for NOx,
§0: and CO, and prepared expert and rebuttal reports. United States v. Cemex California
Cement, In U.S, District Court for the Central District of California, Eastern Division, Case
No. ED CV 07-00223-GW (JCRx). Settled 1/15/09.

For intervenors Clean Wisconsin and Citizens Utility Board, prepared data requests,
reviewed discovery and expert report. Prepared prefiled direct, rebuttal and surrebuttal
testimony on cost to extend life of existing Oak Creek Units 5-8 and cost to address future
regulatory requirements to determine whether to control or shutdown one or more of the
units. Oral testimony 2/5/08. Application for a Certificate of Authority to Install Wet Flue
Gas Desulfurization and Selective Catalytic Reduction Facilities and Associated Equipment
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for Control of Sulfur Dioxide and Nitrogen Oxide Emissions at Oak Creek Power Plant Units
5, 6, 7 and 8, WPSC Docket No. 6630-CE-299.

For plaintiffs, expert witness on altematives analysis and BACT for NOx, SO2, total PM10,
and sulfuric acid mist in appeal of PSD permit issued to 1200 MW coal fired power plant
burning Powder River Basin and/or Central Appalachian coal (Longleaf). Assisted in drafting
 technical comments on NOX on draft permit. Prepared expert disclosure. Presented 8+ days
of direct and rebuttal expert testimony. Attended all 21 days of cvidentiary hearing from
9/5/07 — 10/30/07 assisting in all aspects of hearing. Friends of the Chatahooche and Sierra
Club v. Dr. Carol Cauch, Director, Environmenial Protection Division of Natural Resources
Department, Respondent, and Longleaf Energy Associates, Intervener. AL Final Decision
1/11/08 denying petition. ALJ Order vacated & remanded for further proceedings, Fulton
County Superior Court, 6/30/08. Court of Appeals of GA remanded the case with directions
that the ALJ's final decision be vacated to consider the evidence under the correct standard of
review, July 9, 2009. The ALJ issued an opinion April 2, 2010 in favor of the applicant.
Final permit issued April 2010, o ' '

For plaintiffs, expert witness on diesel exhaust in inverse condemnation case in which Port
expanded maritime operations into residential neighborboods, subjecting plaintiffs to noise,
light, and diesel fumes. Measured real-time diesel particulate concentrations from marine
vessels and tug boats on plaintiffs’ propesty. Reviewed documents, depositions, DVDs, and
photographs provided by counsel. Deposed. Testified October 24, 2006. 4nn Chargin,
Richard Hackett, Carolyn Hackert, et al. v. Stockton Port District, Superior Coust of
California, County of San Joaquin, Stockton Branch, No. CV021015. Judge ruled for
plaintiffs.

For plaintiffs, expert witness on NOx emissions and BACT in case alleging failure to obtain
necessary permits and install controls on gas-fired combined-cycle turbines. Prepared and
reviewed (applicant analyses) of NOx emissions, BACT analyses (water injection, SCR, ultra
low NOx burners), and cost-effectiveness analyses based on site visit, plant operating
records, stack tests, CEMS data, and turbine and catalyst vendor design information.
Participated in negotiations to scope out consent order. United States v. Nevada Power. Case
settled June 2007, resulting in installation of dry low NOx burners (5 ppm NOx averaged
over 1 hr) on four units and a separate solar array at a local business. '

For plaintiffs, expert witness in appeal of PSD permit issued to 850 MW coal fired boiler
burning Powder River Basin coal (Tatan Unit 2) on BACT for particulate matter, sulfuric acid
mist and opacity and emission calculations for alleged historic violations of PSD. Assisted in
- drafting technical comments, petition for review, discovery requests, and responses to
discovery requests. Reviewed produced documents. Prepared expert report on BACT for
particulate matter. Assisted with expert depositions. Deposed February 7, 8, 27, and 28,
2007. In Re PSD Construction Permit Issued to Great Plains Energy, Kansas City Power &
Light — Iatan Generating Station, Sierra Club v. Missouri Department of Natural Resources,
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Great Plains Energy, and Kansas Ciiy Power & Light. Case settled March 27, 2007,
providing offsets for over 6 million ton/yr of CO2 and lower NOx and SOz emission limits.

. For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications of coal-
fired boilers and associated equipment. Reviewed produced documents, prepared expert
report on cost to retrofit 24 coal-fired power plants with scrabbers designed to remove $9%
of the sulfur dioxide from flue gases. Prepared supplemental and cxpert report on cost
estimates and BACT for SO2 for these 24 complaint units. Deposed 1/30/07 and 3/14/07.
United States and State of New York et al. v. American Electric Power, In U.S. District Court
for the Southern District of Ohio, Eastern Division, Consolidated Civil Action Nos. C2-99-
1182 and C2-99-1250. Seitlement announced 10/9/07.

For plaintiffs, expert witness on BACT, enforceability, and alternatives analysis in appeal of
PSD permit issued for a 270-MW pulverized coal fired boiler burning Powder River Basin
coal (City Utilities Springficld Unit 2). Reviewed permitting file and assisted counsel draft
petition and prepare and respond to interrogatories and document requests. Reviewed
interrogatory responses and produced documents. Assisted with expert depositions.
Deposed August 2005, Evidentiary hearings October 2005. In the Matter of Linda
Chipperfield and Sierra Club v. Missouri Department of Natural Resources. Missouri
Supreme Court denied review of adverse lower cowrt rulings August 2007.

For plaintiffs, expert witness in civil action relating to plume touchdowns at AEP’s Gavin
coal-fired power plant. Assisted counsel draft interrogatories and document requests.
Reviewed responses to interrogatories and produced documents. Prepared expert report
“Releases of Sulfuric Acid Mist from the Gavin Power Station.” The report evaluates
sulfuric acid mist releases to determine if AEP complied with the requirements of CERCLA
Section 103(a) and EPCRA Section 304. This report also discusses the formation, chemistry,
release characteristics, and abatement of sulfuric acid mist in support of the claim that these
releases present an imminent and substantial endangerment to public health under Section
7002(a)(1)(B) of the Resource Conservation and Recovery Act (“RCRA”). Citizens Against
Poliution v. Ohio Power Company, In the U.S. District Court for the Southern District of

- Ohic, Eastern Division, Civil Action No. 2-04-cv-371. Case settled 12-8-06. :

_ For petitioners, expert witness in contested case hearing on BACT, enforceability, and
emission estimates for an air permit issued to a 500-MW supercritical Power River Basin
coal-fired boiler (Weston Unit 4). Assisted counsel prepare comments on draft air permit and
respond to and draft discovery. Reviewed produced file, deposed (7/05), and prepared expert
report on BACT and enforceability. Evidentiary hearings September 2005. In the Matter of
an Air Pollution Control Construction Permit Issued to Wisconsin Public Service
Corporation for the Construction and Operation of a 500 MW Pulverized Coal-fired Power
Plant Known as Weston Unit 4 in Marathon County, Wisconsin, Case No. [H-04-21. The
Final Order, issued 2/10/06, lowered the NOx BACT limit from 0.07 Ib/MMBtu to 0.06
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1b/MMBtu based on a 30-day average, added a BACT SO2 control efficiency, and required a
0.0005% high efficiency drift eliminator as BACT for the cooling tower, The modified
permit, including these provisions, was issued 3/28/07. Additional appeals in progress.

For plaintiffs, adviser on technical issues related to Citizen Suit against U.S. EPA regarding
failure to update New Source Performance Standards for petroleum refineries, 46 CFR 60,
Subparts J, VV, and GGG. Our Children’s Earth Foundation and Sierra Club v. US. EPA et
al. Case settled July 2005. CD No. C 05-00094 CW, U.S. District Court, Northern District of
California — Qakland Division. Proposed revisions to standards of performance for
petroleum refineries published 72 FR 27178 (5/14/07).

For interveners, reviewed proposed Consent Decree settling Clean Air Act violations due to
historic modifications of boilers and associated equipment at two coal-fired power plants. In
response to stay order, reviewed the record, selected one representative activity at each of
seven generating units, and analyzed to identify CAA violations. Identified NSPS and NSR
violations for NOx, S03, PM/PM 10, and sulfuric acid mist. Summarized results in an expert
report. United States of America, and Michael A. Cox, Attorney General of the State of
Michigan, ex rel. Michigan Department of Environmental Quality, Plaintiffs, and Clean
Wisconsin, Sierra Club, and Citizens' Utility Board, Intervenors, v. Wisconsin Electric Power
Company, Defendant, U.S. District Court for the Eastern District of Wisconsin, Civil Action
No. 2:03-CV-00371-CNC. Order issued 10-1-07 denying petition.

For a coalition of Nevada labor organizations (ACE), reviewed preliminary determination to
issue a Class I Air Quality Operating Permit to Construct and supporting files for a 250-MW
pulverized coal-fired boiler (Newmont). Prepared about 100 pages of technical analyses and
comments on BACT, MACT, emission calculations, and enforceability. Assisted counsel
draft petition and reply brief appealing PSD permit to U.S. EPA Environmental Appeals
Board (EAB). Order denying review issned 12/21/05. In re Newmont Nevada Energy
Investment, LLC, TS Power Plant, PSD Appeal No. 05-04 (EAB 2005).

For petitioners and plaintiffs, reviewed and prepared comments on air quality and hazardous
waste based on negative declaration for refinery ultra low sulfur diese! project located in
SCAQMD. Reviewed responses to comments and prepared responses. Prepared declaration
and presented oral testimony before SCAQMD Hearing Board on exempt sources (cooling
towers) and calculation of potential to emit under NSR. Petition for writ of mandate filed
March 2005. Case remanded by Court of Appeals to trial court to direct SCAQMD to re-
evaluate the potential environmental significance of NOx emissions resulting from the
project in accordance with court’s opinion. California Court of Appeals, Second Appellate
Division, on December 18, 2007, affirmed in part (as to baseline) and denied in part,
Communities for a Beiter Environment v, South Coast Air Quality Management District and
ConocoPhillips and Carlos Valdez et al v. South Coast Air Quality Management District and
ConocoPhillips. Certified for partial publication 1/16/08. Appellate Court opinicn upheld by
CA Supreme Court 3/15/10. (2010) 48 Cal.4th 310.
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For amici seeking to amend a proposéd Consent Decree to settle alleged NSR violations at
Chevron refineries, reviewed proposed settlement, related files, subject modifications, and
emission calculations. Prepared declaration on emission reductions, identification of NSR
and NSPS violations, and BACT/LAER for FCCUs, heaters and boilers, flares, and sulfur
recovery plants. U.S. et al. v. Chevron U.S.A., Northern District of California, Case No. C
03-04650. Memorandum and Order Entering Consent Decree issued June 2005. Case No. C
03-4650 CRB.

For petitionets, prepared declaration on enforceability of periodic monitoring requirements,
in response to EPA’s revised interpretation of 40 CFR 70.6(c){1). This revision limited
additional monitoring required in Title V permits. 69 FR 3203 (Jan. 22, 2004).
Environmental Integrity Project et al. v. EPA (U.S. Court of Appeals for the District of
Columbia). Court ruled the Act requires all Title V penmnits to contain monitoring
requirements to assure compliance. Sierra Clubv. EPA, 536 F.3d 673 (D.C. Cir. 2008).

For interveners in application for authority to construct a 500 MW supercritical coal-fired
generating unit before the Wiscousin Public Service Commission, prepared pre-filed written
 direct and rebuttal testimony with oral cross examination and rebuttal on BACT and MACT

(Weston 4). Prepared written comments on BACT MACT, and enforceability on draft air
permit for same facility, .

For property owners in Nevada, evaluated the environmental impacts of a 1,450-MW coal-
fired power plant proposed in a rural ares adjacent to the Black Rock Desert and Granite
Range, including emission calculations, air quality modeling, comments on proposed use
permit to collect preconstruction monitoring data, and coordination with agencies and other
interested parties. Project cancelled. .

For environmental organizations, reviewed draft PSD permit for 2 600-MW coal-fired power
piant in West Virginia (Longview). Prepared comments on permit enforceability; coal

. washing; BACT for 80; and PM10; Hg MACT; and MACT for HCl, HF, non-Hg metallic
BAPs, and enforceability. Assist plaintiffs draft petition appealing air permit. Retained as
expert to develop testimony on MACT, BACT, offsets, enforceablllty Participate in
settlement discussions. Case settled July 2004,

For petitioners, reviewed record produced in discovery and prepared affidavit on emissions
of carbon monoxide and volatile organic compounds during startup of GE 7FA combustion
turbines to successfully establish plaintiff standmg Sierra Club et al. v. Georgia Power
Company (Northern District of Georgia).

For building trades, reviewed air quality permitting action for 1500-MW coal-fired power
plant before the Kentucky Department for Environmental Protection (Thoroughbred). -

For petitioners, expert witness in administrative appeal of the PSD/Title V permit issued 1o a
¢ 1500-MW coal-fired power plant. Reviewed over 60,000 pages of produced documents,
prepared discovery index, identified and assembled plaintiff exhibits. Deposed. Assisted
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counsel in drafting discovery requests, with over 30 depositions, witness cross examination,
and brief drafting. Presented over 20 days of direct testimony, rebuttal and sur-rebuttal, with
cross examination on BACT for NOx, SOz, and PM/PM10; MACT for Hg and non-Hg
metallic HAPs; emission estimates for purposes of Class I and II sir modeling; risk
assessment; and enforceability of permit limits. Evidentiary hearings from November 2003 to
June 2004. Sierra Club et al. v. Natural Resources & Environmental Protection Cabinet,
Division of Air Quality and Thoroughbred Generating Company et al. Hearing Officer

- Decision issued August 9, 2005 finding in favor of plaintiffs on counts as to risk, BACT
(1IGCC/CFB, NOx, S0, Hg, Be), single source, enforeeability, and errors and omissions.
Assist counsel draft exceptions. Cabinet Secretary issued Order April 11, 2006 denying
Hearing Offer’s report, except as to NOx BACT, Hg, 99% SO2 control and certain errors and
omissions.

‘For citizens group in Massachusetts, reviewed, commented on, and participated in permitting
of pollution control retrofits of coal-fired power plant (Salem Harbor). :

Assisted citizens group and labor union challenge issuance of conditional use permit for a
317,000 ft* discount store in Honolulu without any environmental review. In support of a motion
for preliminary injunction, prepared 7-page declaration addressing public health impacts of diesel
exhaust from vehicles serving the Project. In preparation for trial, prepared 20-page preliminary
expert report summarizing results of diesel exhaust and noise measurements at two big box retail
stores in Honoluly, estimated diesel PM16 concentrations for Project using ISCST, prepared a
cancer health risk assessment based on these analyses, and evaluated noise impacts,

Assisted environmental organizations to challenge the DOE Finding of No Significant Impact
(FONSI) for the Baja California Power and Sempra Energy Resources Cross-Border
Transmissions Lines in the U.S. and four associated power plants located in Mexico (DOE EA-
1391). Prepared 20-page declaration in support of motion for summary judgment addressing
emissions, including CO; and NH;, offsets, BACT, cumulative air quality impacts, alternative
cooling systems, and water use and water quality impacts. Plaintiff’s motion for summary
judgment granted in part, U.S. District Court, Southern District decision concluded that the
Environmental Assessment and FONSI violated NEPA and the APA due to their inadequate
analysis of the potential controversy surrounding the project, water impacts, impacts from NHs
and COy, alternatives, and cumulative impacts. Border Power Plant Working Group.v.
Depariment of Energy and Bureau of Land Management, Case No. 02-CV-513-1EG (POR) (May
2, 2003). .

- For Sacramento school, reviewed draft air permit issued for diesel generator located across from
playfield. Prepared comments on emission estimates, enforceability, BACT, and health impacts
of diesel exhaust. Case settled. BUG trap instatled on the diesel generator.

Assisted unions in appeal of Title V permit issued by BAAQMD to carbon plant that
manufactured coke. Reviewed District files, identified historic modifications that should
have triggered PSD review, and prepared technical comments on Title V permit. Reviewed
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responses to comments and assisted counsel draft appeal to BAAQMD hearing board,
opening brief, motion to strike, and rebuttal brief. Case settled.

Assisted California Central Coast city obtain controls on a proposed new: city that would
 straddle the Ventura-Los Angeles County boundary. Reviewed several environmental impact
reports, prepared an air quality analysis, a diesel exhaust health risk assessment, and detailed
. review comments. Governor intervened and State dedicated the land for conservation

purposes April 2004. :

Assisted Central California city to obtain controls on large alluvial sand quarry and asphalt
plant proposing a modernization. Prepared comments on Negative Declaration on air quality,
public health, noise, and traffic. Evaluated process flow diagrams and engineering reports to
determine whether proposed changes increased plant capacity or substantially modified plant
operations. Prepared comments on application for categorical exemption from CEQA.
Presented testimony to County Board of Supervisors. Developed controls to mitigate
impacts. Assisted counsel draft Petition for Writ. Case settled June 2002. Substantial
improvements in plant operations were obtained including cap on throughput, dust control
measures, asphalt plant loadout enclosure, and restrictions on truck routes.

Assisted oil companies on the California Central Coast in defending class action citizen’s
lawsuit alleging health effects due to emissions from gas processing plant and leaking
undergronnd storage tanks. Reviewed regulatory and other files and advised counse] on
merits of case. Case settled November 2001, '

Assisted oil company on the California Central Coast in defending property damage claims
artising out of a historic oil spill. Reviewed site investigation reports, pump tests, leachability
studies, and health risk assessmients, participated in design of additional site characterization
studies to assess health impacts, and advised counsel on merits of case. Prepare health risk
assessment. ,

Assisted unions in appeal of Initia] Study/Negative Declaration ("IS/ND") for an MTBE
phaseout project at a Bay Area refinery. Reviewed IS/ND and supporting agency permitting
files and prepared technical comments on air quality, groundwater, and public health impacts.
Reviewed responses to comments and final IS/ND and ATC permits and assisted counsel to
draft petitions and briefs appealing decision to Air District Hearing Board. Presented sworn
direct and rebuttal testimony with cross examination on groundwater impacts of ethanol spills
on hydrocarbon contamination at refinery. Hearing Board ruled 5 to 0 in favor of appellants,
remanding ATC to district to prepare an EIR.

Assisted Florida cities in challenging the use of diesel and proposed BACT determinations in
prevention of significant deterioration (PSD) pemmits issued to two §10-MW simple cycle
peaking electric generating facilities and one 1,080-MW simple cycle/combined cycle
facility. Reviewed permit applications, draft permits, and FDEP engineering evaluations,
assisted counsel in drafting petitions and responding to discovery. Participated in settlement
discussions. Cases settled or applications withdrawn. '
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Aszisted large California city in federal lawsuit alleging peaker power plant was violating its
federal permit. Reviewed permit file and applicant's engineering and cost feasibility study to
reduce emissions through retrofit controls. Advised counsel on feasible and cost-effective
NOx, SOx, and PM10 controls for several 1960s diesel-fired Pratt and Whitney peaker
turbines. Case settled.

Assisted coalition of Georgia environmental groups in evaluatin ¢ BACT determinations and
permit conditions in PSD permits issued to several large natural gas-fired simple cycle and
combined-cycle power plants. Prepared technical comments on draft PSD permits on BACT,
enforceability of limits, and toxic emissions. Reviewed responses to comments, advised
counsel on merits of cases, participated in settlement discussions, presented oral and written
testimony in adjudicatory hearings, and provided technical assistance as required. Cases
settied or won at trial.

Assisted construction unions in review of air quality permitting actions before the Indiana
Department of Environmental Management ("[DEM") for severa! natural gas-fired simple
cycle peaker and combined cycle power plants. :

Assisted coalition of towns and eavironmental groups in challenging air permits issued to
523 MW duat fuel (natural gas and distillate) combined-cycle power plant in Connecticut.
Prepared technical comments on draft permits and 60 pages of written testimony addressing
emission estimates, startup/shutdown issues, BACT/LAER analyses, and toxic air emissions.
Presented testimony in adjudicatory administrative hearings before the Connecticut
Department of Environmental Protection in June 2001 and December 2001,

Assisted various coalitions of unions, citizens groups, cities, public agencies, and developers
in licensing and permitting of over 110 coal, gas, oil, biomass, and pet coke-fired power
plants generating over 75,000 MW of electricity. These included base-load, combined cycle,
simple cycle, and peaker power piants in Alaska, Arizona, Arkansas, California, Coiorado,
Georgia, Florida, [llinois, Indiana, Kentucky, Michigan, Missouri, Ohio, Oklahoma, Cregon, -
Texas, West Virginia, Wisconsin, and elsewhere. Prepared analyses of and comments on
applications for certification, preliminary and fina! staff assessments, and various air, water,
wastewatet, and solid waste permits issued by local agencies. Presented written and oral
testimony before various administrative bodies on hazards of ammonia use and- ‘
transportation, health effects of air emissions, contaminated property issues, BACT/LAER
issues related to SCR and SCONOKX, criteria and toxic pollutant emission estimates, MACT
analyses, air quality modeling, water supply and water quality issues, and methods to reduce
water use, including dry cooling, parallel dry-wet cooling, hybrid cooling, and zero liquid
discharge systems.

Assisted unions, cities, and neighborhood associations in challenging an EIR issued for the
proposed expansion of the Oakland Airport. Reviewed two draft EIRs and prepared a health
risk assessment and extensive technical comments on ajr quality and public health impacts.
The California Court of Appeals, First Appellate District, ruled in favor of appellants and
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plaintiffs, concluding that the EIR "2) erred in using outdated information in assessing the
emission of toxic air contaminants (TACs) from jet aircrafi; 3) failed to support its decision
not to evaluate the health risks associated with the emission of TACs with meaningful
analysis,” thus accepting my technical arguments and requiring the Port to prepare a new
EIR. See Berkeley Keep Jeis Over the Bay Committee, City of San Leandro, and City of
Alameda et al. v. Board of Port Commissioners (August 30, 2001) 111 Cal.Rptr.2d 598.

Assisted lessor of former gas station with leaking underground storage tanks and TCE
contamination from adjacent property. Lessor held option to purchase, which was forfeited
based on misrepresentation by remediation contractor as to nature and extent of '
contamination. Remediation contractor purchased property. Reviewed regulatory agency
files and advised counsel on merits of case. Case not filed. ,

Advised counsel on merits of several pending actions, including a Proposition 65 case
involving groundwater contamination at an explosives manufacturing firm and two former
gas stations with leaking underground storage tanks.

Assisted defendant foundry in Oakland in a lawsuit brought by neighbors alleging property
contamination, nuisance, trespass, smoke, and health effects from foundry operation.
Inspected and sampled plaintiff's property. Advised counsel on merits of case. Case settled.

Assisted business owner facing eminent domain eviction. Prepared technical comments on a
negative declaration for soil contamination and public health risks from air emissions from a
propased redevelopment project in San Francisco in support of a CEQA lawsuit. Case

~ settled.

Assisted neighborhood association representing residents living downwind of a Berkeley
asphalt plant in separate nuisance and CEQA lawsuits. Prepared technical comments on air
quality, odor, and noise impacts, presented testimony at commission and counéil meetings,
participated in community workshops, and participated in settlement discussions. Cases
settled. Asphakt plant was upgraded to include air emission and noise controls, including
vapor collection system at truck loading station, enclosures for noisy equipment, and
improved housekeeping.

Assisted a Fortune 500 residential home builder in claims alleging health effects from faulty
installation of gas appliances. Conducted indoor air quality study, advised counsel on metits
of case, and participated in discussions with plaintiffs. Case settled.

Assisted property owners in Silicon Valley in lawsuit to recover remediation costs from

insurer for large TCE plume originating from a manufacturing facility. Conducted
investigations to demonstrate sudden and accidental release of TCE, including groundwater
modeling, development of method to date spill, preparation of chemical inventory,

investigation of historical waste disposal practices and standards, and on-site sewer and storm :

-drainage inspections and sampling. Prepared declaration in opposition to motion for

summary judgment. Case settled. - ‘
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Assisted residents in east Qakland downwind of a former battery plant in class action lawsuit
alleging property contamnination from lead emissions. Conducted historical research and dry
deposition modeling that substantiated claim. Participated in mediation at JAMS. Case
settled.

Assisted property owners in West Oakland who purchased a former gas station that had
leaking underground storage tanks and groundwater contamination. Reviewed agency files
and advised counsel on merits of case. Prepared declaration in opposition to summary
judgment. Prepared cost estimate to remediate site. Participated in settlement discussions.
Case settled. ‘ '

Consultant to counsel representing plaintiffs in two Clean Water Act lawsnits involving
selenium discharges into San Francisco Bay from refineries. Reviewed files and advised
counsel on merits of case. Prepared interrogatory and discovery questions, assisted in
deposing opposing experts, and reviewed and interpreted treatability and other technical
studies. Judge ruled in favor of plaintiffs.

Assisted oil company in a complaint filed by a resident of a small California beach
community alleging that discharges of tank farm rinse water into the sanitary sewer gystem
caused hydrogen sulfide gas to infiltrate residence, sending occupants to hospital. Inspected
accident site, interviewed parties to the event, and reviewed extensive agency files related to
incident. Used chemical analysis, field simulations, mass balance calculations, sewer
hydraulic simulations with SWMM44, atmospheric dispersion modeling with SCREEN3,
odor analyses, and risk assessment calculations to demonistrate that the incident was caused ,
by a faulty drain trap and inadequate slope of sewer lateral on resident's property. Prepared a
detailed technical report summarizing these studies. Case settled.

Assisted large West Coast city in suit alleging that leaking underground storage tanks on city
property had damaged the waterproofing on downgradient building, causing leaks in an
underground parking structure. Reviewed subsurface hydrogeologic investigations and
evaluated studies conducted by others documenting leakage from underground diese! and
gasoline tanks. Inspected, tested, and evaluated waterproofing on subsurface parking
Structure. Waterproofing was substandard. Case settled.

Assisted residents downwind of gravel mine and asphalt plant in Siskiyou County,
California, in suit to obtain CEQA review of air permitting action.  Prepared two declarations
analyzing air quality and public health impacts. Judge ruled in favor of plaintiffs, closing
mine and asphalt plant.

Assisted defendant oil company on the California Central Coast in class action lawsuit
alleging ptoperty damage and health effects from subsurface petroleum contamination.

. Reviewed documents, prepared risk calculations, and advised counsel on merits of case.
Participated in settlement discussions. Case settled. .
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Assisted defendant oil company in class action lawsuit alleging health impacts from
remediation of petroleum contaminated site on California Central Coast. Reviewed
documents, designed and conducted monitoring program, and participated in settlement
discussions. Case settied. :

Consultant to attorneys representing itrigation districts and municipal water districts to
cvaluate a potential challenge of USFWS actions under CVPIA section 3406(b)(2).
Reviewed agency files and collected and analyzed hydrology, water quality, and fishery data.
Advised counsel on merits of case. Case not filed. ,

Assisted residents downwind of a Carson refinery in class action lawsuit involving soil and
groundwater contamination, nuisance, property damage, and health effects from air
emissions. Reviewed files and provided advice on contaminated soil and groundwater, toxic
emissions, and health risks. Prepared declaration on refinery fugitive emissions. Prepared
deposition questions and reviewed deposition transcripts on air quality, soil contamination,
odors, and health impacts. Case settled.

Assisted residents downwind of a Contra Costa refinety who were affected by an accidental
relcase of naphtha. Characterized spifled naphtha, estimated emissions, and modeled ambient
concentrations of hydrocarbons and sulfur compounds. Deposed. Presented testimony in
binding arbitration at JAMS. Judge found in favor of plaintiffs.

Assisted residents downwind of Contra Costa County refinery in class action lawsuit alleging
praperty damage, nuisance, and health effects from several large accidents as well as routine
operations. Reviewed files and prepared analyses of environmental impacts. Prepared
declarations, deposed, and presented testimony before jury in one triat and judge in second.
Case settled. : ' .

Assisted business owner claiming damages from dust, noise, and vibration during a sewer
construction project in San Francisco. Reviewed agency files and PM10 monitoring data and
advised counsel on merits of case. Case settled. ‘

Assisted residents downwind of Contra Costa County refinery in class action lawsuit alleging
property damage, nuisance, and health effects. Prepared declaration in opposition to summary
judgment, deposed, and presented expert testimony on accidental releases, odor, and nuisance
before jury. Case thrown out by judge, but reversed on appeal and not retried. ‘

Presented testimony in small claims court on behalf of residents claiming health effects from
hydrogen sulfide from flaring emissions triggered by a power outage at a Contra Costa
County refinery. Analyzed meteorological and air quality data and evaluated potential health
risks of exposure to low concentrations of hydrogen sulfide. Judge awarded damages to
plaintiffs. ' -

Assisted construction unions in challenging PSD permit for an Indiana steel mill. Prepared
technical comments on draft PSD permit, drafted 70-page appeal of agency permit action to
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the Environmental Appeals Board challenging permit based on fauliy BACT analysis for
electric arc furnace and reheat furnace and faulty permit conditions, among others, and
drafted briefs responding to four parties. EPA Region V and the EPA General Counsel
intervened as amici, supporting petitioners. EAB ruled in favor of petitioners, remanding
permit to IDEM on three key issues, including BACT for the reheat furnace and lead
emissions from the EAF, Drafied motion to reconsider three issues. Preparcd 69 pages of
technical comments on revised draft PSD permit. Drafted second EAB appezl addressing
lead emissions from the EAF and BACT for reheat furnace based on Europesn experience

~with SCR/SNCR. Case settled. Permit was substantially improved. See In re: Steel
Dynamics, Inc., PSD Appeal Nos. 99-4 & 99-5 (EAB June 22, 2000).

Assisted defendant urea manufacturer in Alaska in negotiations with USEPA to seek relief
from penalties for alleged violations of the Clean Air Act. Reviewed and evaluated
reguiatory files and monitoring data, prepared technical analysis demonstrating that permit
limits were not violated, and patticipated in negotiations with EPA to dismiss action. Fines
- were substantially reduced and case closed.

Assisted construction unions in challenging PSD permitting action for an Indiana grain milL
Prepared technical comments on draft PSD permit and assisted counsel draft appeal of
agency permit action to the Environmental Appeals Board challenging permit based on faulty
BACT analyses for heaters and boilers and faulty permit conditions, among others. Case
seitled. '

As part of a consent decree settling a CEQA lawsuit, assisted neighbors of a large west coast
port in negotiations with port authority to secure mitigation for air quality impacts. Prepared
technical comments on mobile source air quality impacts and mitigation and negotizted a $9
million CEQA mitigation package. Representeg) neighbors on technical advisory committee
established by port to implement the air quality mitigation program. Program successfully
implemented. '

Assisted construction unions in challenging permitting action for a California hazardous
waste incinerator. Prepared technical comments on draft permit, assisted counsel prepare
appeal of EPA permit to the Environmental Appeals Board. Participated in settlement
discussions on technical issues with applicant and EPA Region 9. Case settled.

Assisted environmental group in challenging DTSC Negative Declaration on a hazardous
waste treatment facility. Prepared technical comments on risk of upset, water, and health
risks. Writ of mandamus issued. : ‘

Assisted several neighborhood associations and cities impacted by quarries, asphalt plants,
and cement plants in Alameda, Shasta, Sonoma, and Mendocino counties in obtaining
mitigations for dust, air quality, public health, traffic, and noise impacts from facility
operations and proposed expansions.
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For over 100 industrial facilities, commercial/campus, and redevelopment projects,
develaped the record in preparation for CEQA and NEPA lawsuits. Prepared technical
comments on hazardous materials, solid wastes, public utilities, noise, worker safety, air
quality, public health, water resources, water quality, traffic, and risk of upset sections of
EIRs, EI8s, FONSIs, initial studies, and negative declarations. Assisted counsel in drafting
petitions and briefs and prepared declarations.

For several large commercial development projects and airports, assisted apphcant and
counsel prepare defensible CEQA documents, respond to comments, and identify and

‘eveluate "all feasible" mitigation to avoid CEQA challenges. This work included developing

mitigation progranis to reduce traffic-related air quality impacts based on energy

. conservation programs, solar, low-emission vehicles, alternative fuels, exhaust treatments,

and trangportation management associations.

SITE INVESTICATION/REMEDIATION/CLOSURE

Technical manager and principal engineer for characterization, remediation, and closure of

' waste management units at former Colorado oil shale plant. Constituents of concem included -

BTEX, As, 1,1,1-TCA, and TPH. Completed groundwater manitoring programs, site
assessments, work plans, and closure plans for seven process water holding ponds, a refinery
sewer system, and processed shale disposal arca. Managed design and construction of
groundwater treatment system and removal actions and obtained clean closure.

Prmctpal engineer for characterization, remediation, and closure of process water ponds at a
former lanthanide processing plant in Colorado. Designed and implemented groundwater
monitoring program and site assessments and prepared closure plan.

Advised the city of Sacramento on redevelopment of two former railyards. Reviewed work
plans, site investigations, risk assessment, RAPS, RI/FSs, and CEQA documents, ,
Participated in the development of mitigation strategies to protect construction and utility
waorkers and the public during remediation, redevelopment, and use of the site, including
buffer zones, subslab venting, rait berm containment structure, and an environmental
oversight plan,

Provided technical support for the investigation of a former sanitary landfill that was
redeveloped as single family homes. Reviewed and/or prepared portions of numerous
documents, including health risk assessments, preliminary endangerment assessments, site
investigation reports, work plans, and RI/FSs. Historical research to identify historic wastz
disposal practices to prepare a preliminary endangerment assessment. Acquired, reviewed,
and analyzed the files of 18 federal, state, and local agencies, three sets of consiruction field
notes, analyzed 21 acrial photograpbs and interviewed 14 individnals associated with
operation of former landfill. Assisted counsel in defending lawsuit brought by residents
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alleging health impacts and diminution of property value due to residual contamination,
Prepared summary reports,

» Technical oversight of characterization and remediation of a nitrate plume at an explosives
manufacturing facility in Lincoln, CA. Provided interface between owners and oonsultants
Reviewed site assessments, work plans, closure plans, and RI/FSs.

*  ConsuMant to owner of large western molybdenum mine proposed for NPL listing,
Participated in negotiations to scope out consent order and develop scope of work.
Participated in studies to determine premining groundwater background to evaluate
applicability of water quality standards. Served on technical committees to develop
alternatives to mitigate impacts and close the facility, including resloping and grading,
various thickness and types of covers, and reclamation. This work included developing and
evaluating methods to control surface runoff and erosion, mitigate impacts of acid rock
drainage on surface and ground waters, and stabilize nine waste rock piles containing 328
million tons of pyrite-rich, mixed volcanic waste rock (andesites, rhyolite, tuff) Evaluated
stability of waste rock piles. Represented client in hearings and meetings with state and
federal oversight agencies.

REGULATORY (PARTIAL LIST)

« InNovember 2018, prepared 32 pages of comments on the DEIR for a solar energy
generation and storage project in San Bernardino County on hazards health risks, odor,
construction emissions and mitigation, and Valley Fever.

»  In September 2018, prepared 36 pages of comments on the FEIR for the Newland Sierra
Project including on greenhouse gas emissions, construction emissions, and cumuliative
impacts.

* In Augast 2018, prepared 20 pages of comments on the health risk assessment in the
IS/MND for a large Safeway fueling station in Petaluma.

« o August 2018, prepared responses to comments on the DEIR for the Newland Sierra
Project, San Diego County on greenhouse gas emissions, construction emissions, odor, and
Valley Fever.

« In July/August 2018, prepared 12 pages of comments on DEIR for proposed Doheny Desal
Project, on GHG, criteria pollutant, and TAC emissions and public health impacts during
construction and indirect emissions during operation.

- » _InJune 2018, prepared 12 pages of technical comments rebutting NDDH responses to
comments on Meridian Davis Refinery.
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In April 2018, prepared 26 pages of comments on greenhouse gas emissions and mitigation
as proposed in the San Diego County Climate Action Plan,

In April 2018, prepared 24 pages of comments on the FEIR for Monterey County water
supply project, including GHG mitigation, air quality impacts and mitigation, and Valley
Fever.

In March-June 2018, prepared 37 pages of comments on the IS/MND for the 2305 Mission 7
College Boulevard Data Center, Santa Clara, California and responded to responses to-
comments.

In March 2018, prepared 40 pages of comments on the IS/MND for the Diablo Energy
Storage Facility in Pittsburg, California.

In March 2018, prepared 19 pages of comments on Infill Checklist/Mitigated Negative
Declaration for the Legacy@Livermore Project on CalEEMod emission calculations,
including NOx and PM10 and construction health risk assessment, including Valley Fever.

In January 2018, prepared 28 pages of comments on draft Permit to Construct for the Davis
Refinery Project, North Dakota, a3 a minor sousce of criteria pollutants and HAPs.’

In December 2017, prepared 19 pages of comments on DEIR for the Rialto Bwenergy
Facility, Rialto, California. = *

In November and December 2017, prepared 6 pages of comments on the Ventura County Air
Pollution Control District’s Preliminary Determination if Compliance (PDOC) for Mission
Rock Energy Center.

In November 2017, prepared 11 pages of comments on control technology evaluation for the
National Emission Standards for Hazardous Air Pollutants from the Portland Cement
Manufacturing Industry Residual Risk and Technology Review.

In September and November 2017, prepared comments on revised Negative Declaration for
~ Delicato Winery in San Joaquin County, California.

In October and November 2017, prepared comments on North City Project Pure Water San
Diego Program DEIR/DEIS to reclaim wastewater for municipal use.

In August 2017, reviewed DEIR on a new residential community in eastern San Diego
County (Newland Sicrra) and research and wrote 60 pages of comments on air quality,
greenhouse gas emissions and health impacts, including Valley Fever.

In August 2017, reviewed responses to comments on Part 70 operating permit for IGP
Methanol’s Gulf Coast Methanol Complex, near Myrtle Grove, Louisiana, and researched
and wrote comments on metallic HAP issues.

In July 2017, reviewed the FEIS for an expansion of the Port of Gulfport and researched and
wrote 10 pages of comments on air quality and public health.
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technical report on an Application for a synthetic minor
Refinery in North Dakota.

NPCA and other comments on the BP Cherry Point

Refinery modifications and assisted counsel in evaluating issues to appeal, inchiding GHG

BACT, coker heater SCR cost effecti

In June 2017, reviewed Part 70 Op
Alumina LC/Gramercy Ho[dmgs L, LL

veness analysis, and SOz BACT.

ting Permit Renewal/Modification for the Noranda
alumina processing plant, St. James, Louisiana, and

prepared comments on HAP emissions from bauxite feedstock.

In May and June 2017, reviewed FE]
1o comments on the DEIR.

Project, based on real time monitorin

on Tesoro Integration Project and prepared responses

at the Tesoro and other refineries in the SCAQMD,

In May 2017, prepared comments on IFﬂk VOC and HAP emissions from Tesoro [ntegration

In April 2017, prepared comments o
Joaquin County, California.

In March 2017, reviewed Negative D
County, California and prepared sum

In March 2017, prepared response to

Negative Declaration for Delicato Winery in San

lacation for Ellmore geothermal facility in Imperial
of issues.

illips 66 Company’s Appeal of the San Luis Obispo

County Planning Commission’s Decision Denying the Rail Spur Extensnon Project Proposed

for the Santa Maria Refinery.
In February 2017, prepared comme

on Kalama draft Title V permit for 10, 000 MT/day

methanol production and marine export facility in Kalama, Washington.

In January 2017, researched and wi
permits for the St. James Methanol Pl
of permit conditions.

In December 20186, prepared commen
Methanol Plant, St. James, Louisiana,
-i88ues,

In November 2016, prepared com
the AES Battery Energy Storage Faci

In November 2016, prepared commen
Draft Environmental Impact Report.

In October 2018, prepared comments
Partnership L.P, Stockton, CA.

In October 2016, prepared expert re
Part 423 Zero Discharge Standard for

51 pages of comments on proposed Title V and PSD
t, St. JTames Louigiana, on BACT and enforceability

s on draft Title V P-crmit for Yuhuang Chcmical Ine.
responding to EPA Order addressing enforceability

on Initial Study/Mitigated Negative Declaration for

ity, Long Beach, CA.

on Campo Verde Battery Energy Storage System
n Title V Permit for NuStar Terminal Operations

1t, Teclinical Assessment of Achieving the 40 CFR
Bottom Ash Transport Water at the Belle River Power
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Plant, East China, Michigan. Reported resulted in a 2 year reduction in compliance date for
elimination of bottom ash transport water. 1/30/17 DEQ Letter.

In September 2016, prepared comments on Proposed Title V Permit and Envtronmental
Assessment Statement, Yuhuang Chemical Inc. Methanol Plant, St. James, Louisiana.

In September 2016, prepared response to “Further Rebuttal in Support of Appeal of Planning
Commission Resolution No. 16-1, Denying Use Permit Application 12PLN-00063 and
Declining to Certify Final Environmental Impact Report for the Valero Benicia Crude-by-
Rail Project.

In August 2016, reviewed and prepared comments on manuscript: Hutton et al., Freshwater
Flows to the San Francisco Bay-Delta Estuary over Nine Decades: Trends Evaluation.

In August/September 2016, prepared comments on Mitigated Negative Declaration for the
Chevron Long Wharf Maintenance and Efficiency Project.

In July 2016, prepared comments on the Ventura County APCD Preliminary Determination
of Compliance and the California Energy Commission Revised Preliminary Staff Assessment
for the Puente Power Project.

In June 2016, prepared comments on an Ordinance (1) Amending the Oakland Municipal
Code to Prohibit the Storage and Handling of Coal and Coke at Bulk Material Facilitiesor
Terminals Throughout the City of Oakland and (2) Adopting CEQA Exemption Findings and
supporting technical reports. Council approved Ordinance on an 8 to 0 vote on June 27,
2016.

In May 2016, prepared cominents on Draft Title V Permit and Draft Environmental Impact
Report for the Tesoro Los Angeles Refinery Integration and Compliance Project.

in March 2016, prepared comments on Valero’s Appeal of Planning Commission’s Denial of -
Valero Crude-by-Rail Project.

In February 2016, prepared comments on Final Environmenta! Impact Report, Santa Mana
Rail Spur Project.

In February 2016, prepared comments on Final Environmental Impact Report, Valero
Benicia Crude by Rail Project.

In January 2016, prepared comments on Draft Programmatic Envirdnmental Impact Report
for the Southern California Association of Government’s (SCAG) 2016-2040 Regional
Transportation Plan/Sustainable Communities Strategy.

In November 2015, prepared comments on Final Environmental Impact Report for Revisions
to the Kern County Zoning Ordinance — 201 5{C) (Focused on Oil and Gas Local Permitting),
November 2015.
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In Getober 2015, prepafed comments on Revised Draft Environmental Report, Valero
Benicia Crude by Rail Project.

In September 2015, prepared report, “Environmental, Health and Safety Impacts of the
Proposed Oakland Bulk and Oversized Terminal, and presented oral testimony on September
21, 2015 before Oakland City Council on behalf of the Sierra Club.

In September 2015, prepared comments on revisions to two chapters of EPA’s Air Pollution
Control Cost Manual: Docket ID No. EPA-HQ-OAR-2015-0341.

In June 2015, prepared comments on DEIR for the CalAm Monterey Peninsula Water Supply
Project.

In April 2015, prepared comments on proposed Title V Operating Permit Revision and
Prevention of Significant Deterioration Permit for Arizona Public Service’s Ocotillo Power
Plant Modernization Project (S GE LMS100 105-MW simple cycle turbines operated as
peakers), in Tempe, Arizona; Final permit appealed to EAB.

~ In March 2015, prepared “Comments on Proposed Title V Air Permit, Yuhuang Chemical
Inc. Methanol Plant, St. James, Louisiana”. Client filed petition objecting to the permit,
EPA granted majority of issues. In the Matter of Yuhuang Chemical Inc. Methanol Plant, St.
James Parish, Louisiana, Permit No. 2560-00295-V0, Issued by the Louisiana Department of
Environmental Quality, Petition No. VI-2015-03, Order Responding to the Petitioners®
Request for Objection to the Issuance of a Title V Operating Permit, September 1, 2016,

In February 2015, prepared compilation of BACT cost effectiveness values in support of
‘comments on draft PSD Permit for Bonanza Power Project.

In January 2015, prepared cost effectiveness analysis for SCR for a 500-MW coal fire power
plant, to address unpermitted upgrades in 2000.

In January 2015, prepared comments on Revised Final Environmental Impact Report for the
Phillips 66 Propane Recovery Project. Communities for a Better Environment et al, v.
Contra Cosia County et al. Contra Costa County (Superior Court, Contra Costa County,
Case No. MSN15-0301, December 1, 2016). .

In December 2014, prepared “Report on Bakersfield Crude Terminal Permits to Operate.” In
response, the.U.S. EPA cited the Terminal for 10 violations of the Clean Air Act. The Fifth
Appellate District Court upheld the finding in this report in CBE et al v. San Joaquin Valley
Unified Air Pollution Control District and Bakersfield Crude Terminal LLC et al, Super. Ct.
No. 284013, June 23, 2017. :

In December 2014, prepared comments on Revised Draft Environmental Impact Report for
the Phillips 66 Propane Recovery Project.
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In November 2014, prepared comments on Revised Draft Environmentat Impact Report for
~ Phillips 66 Rail Spur Extension Project and Crude Unloading Praject, Santa Maria, CA to
allow the import of tar sands crudes.

In November 2014, prepared comments on Draft Environmental Impact Report for Phillips
66 Ultra Low Sulfur Diesel Praject, responding to the California Supreme Court Decision,
Cormmunities for a Better Environment v, South Coast Air Quality Management Dist. (2016)
48 Cal.41h 310. |

In November 2014, prepared comments on Draft Environmental Impact Report for the
Tesoro Avon Marine Qil Terminal Lease Consideration.

In October 2014, prepared: “Report on Hydrogen Cyanide Emissions from Fluid Catalytic
Cracking Units”, pursuant to the Petroleum Refinery Sector Risk and Technology Review
and New Source Performance Standards, 79 FR 36880.

In October 2014, prepared technical comments on Final Environmental Impact Reports for
Alon Bakersfield Crude Flexibility Project to build a rail terminal to allow the import/export
of tar sands and Bakken crude oils and to upgrade an existing refinery to allow it to process a
wide range of crudes. .

In October 2014, prepared technical comments on the Title V Permit Renewal and three De
Minimus Significant Revisions for the Tesoro Logistics Marine Terminal in the SCAQMD.

In September 2014, prepared technical comments on the Draft Environmental Impact Report
for the Valero Crude by Rail Project.

In August 2014, for EPA Region 6, prepared technical report on costing methods for
upgrades to existing scrubbers at coal-fired power plants.

In July 2014, prepared technical comments on Draft Final Environmental Impact Reports for
Alon Bakersfield Crude Flexibility Project to build a rail terminal to allow the import/export

of tar sands and Bakken crude oils and to upgrade an existing refinery to allow it to process a
wide range of crudes. ’ ’

In June 2014, prepared technical report on Initial Study and Draft Negative Declaration for
the Tesoro Logistics Storage Tank Replacement and Modification Project.

In May 2014, prepared technical comments on Intent to Apptove a new refinery and
petroleum transloading operation in Utah. '

In March and April 2014, prepared declarations on air permits issued for two crude-by-rail
terminals in California, modified to switch from importing ethanol to importing Bakken
crude oils by rail and transferring to tanker cars. Permits were issued without undergoing
CEQA review. One permit was upheld by the San Francisco Superior Court as statute of
limitations had run. The Sacramento Air Quality Management District withdrew the second
one due to failure to require BACT and conduct CEQA review.
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MEMORANDUM
To: Jay T. Olivas, Riverside County Planning Department
From: Adam Poll, Dudek; and Michael Greene, Dudek
Subject: Painted Hills Wind Energy Repowering Project — Response to Comments
Date: November 27, 2018
o Collin Ramsey, Dudek
Attachment: None

The purpose of this memorandum is to respond to comments submitted by Kyle Jones of Adams Broadwell Joseph
& Cardozo, A Professional Corporation, on November 26, 2018 on the Initial Study/Mitigated Declaration (IS/MND)
for Painted Hills Wind Repowering Project (project). Dudek has consolidated the response to comments by comment
topic.

There is no evidence that the project will result in potentially significant public health
risks |

CURE alleges that the project will result in potentially significant public risks, including cancer risks. It bases this
allegation on unfounded allegations, speculation and non-project-specific “evidence.” The commenter fails to
provide any substantial evidence that there would be significant impacts to sensitive receptors as a result of
construction of the project. The overseeing air pollution control district (South Coast Air Quality Management
District) does not have a recommendation or threshold at which a construction health risk assessment should be
performed. The project is not proximate to sensitive receptors as stated in the IS/MND, over 600 feet away from
the closest residence. The emissions of the project would be disbursed throughout the entire 600-acre project site
and not concentrated in one location.

The commenter states that “Based on my experience, | expect that cancer and acute health impacts from DPM
would be significant.” However, the commenter does not provide any substantial evidence of this claim; it is just an
opinion. Further, there is no acute Reference Exposure Level (REL) for DPM and thus you can't evaiuate the acute
health impacts of DPM.

Although a Health Risk Assessment was not required, a screening health risk assessment shows a cancer risk for
_ the child MEIR (exposure starting in third trimester) of approximately 2.09 in 1 million, which would not exceed the
SCAQMD significance threshold of 10 in 1 million for cancer impacts. The associated chronic hazard index for the
child MEIR would be approximately 0.002, which would not exceed the SCAQMD significance threshold of 1.0 for
noncarcinogenic health impacts. Since emissions of DPM generated by construction of the project would result in
cancer and noncarcinogenic risk below the applicable thresholds, the impact would be less than significant.
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There is no substantial evidence that the project will have significant odor impacts

CURE alleges that exposure of a single person to adverse odors is significant. This is simply wrong. The threshold -
of significance is whether a substantial number of people would be exposed. Further, the odors anticipated from
the project were evaluated in accordance with the CEQA Guidelines and the South Coast Air Quality Management
District’s (SCAQMD) significance criteria (SCAQMD 2015). Commenter's “experience” that people will be exposed
to odors is unfounded and conclusory.

The commenter also cites EPA documents from the 1970s and a 2002 EPA document that summarized findings
from a study in 1967, 1971, and 1962 (EPA 2002). Diesel fuel has undergone substantial changes since the 1970s
and even since the EPA paper was published in 2002. Since 2002 alone, CARB has required diesel fuel to meet a
lubricity requirement of a maximum wear scar diameter of 520 microns by ASTM D6079, the High Frequency
Reciprocating Rig and limit sulfur in diesel to 15 parts per million (TransportPolicy 2017). The major component
within diesel exhaust that is odorous is the sulfur dioxide (U.S. Department of Labor n.d.). The emissions of sulfur
dioxide have been reduced significantly over the last 15 years with the reduction in suifur composition in diesel
fuel. For the project, emissions of oxides of sulfur (SOx) are shown in EAIS Table 1 for construction. The maximum
SOx emissions for the project were shown to be less than 0.07% of the SCAQMD’s significance threshold.

The cited 105 AADT would occur over an 8-hour shift, or an average of 13 vehicles per hour. The haul trucks are
subject to CARB anti-idling policy, which limits diesel vehicles from idling for more than 5 minutes at a time (CARB
2016). This policy is also in place for all off-road engines or equipment CARB 2009).

There is no substantial evidence that the IS/MND underestimates potentially significant
construction emissions

CURE is wrong that the IS/MND underestimated fugitive dust and windblown dust emissions. This is because the
CALEEMod model included hourly wind data for the Salton Sea Air Basin, where the project is located, which
includes high wind events. The wind speed assumed within CalEEMod, as discussed in Chapter 2 of Appendix A of
the CalEEMod Users Guide (CAPCOA 2017), is the default wind speed for the Salton Sea Air Basin which is taken
from data from the Western Regional Climate Center and includes data from 1996 through 2006 (WRCC 2017).
This dataset includes hourly wind data as recorded by that station for that time period, which includes high-wind
events. Therefore, the commenter's opinion that the fugitive dust emissions calculated within CalEEMod did not
account for high-wind events Is incorrect and unfounded.

From historical records, Santa Ana winds can easily exceed 50 miles per hour, and during a high-wind event, earth-
disturbing work would not occur. This would be a standard approach by the contractor to comply with SCAQMD
Rules 403 (Fugitive Dust) and 403.1 (Supplemental Fugitive Dust Control Requirements for Coachella Valley
Sources). As stated within the IS/MND, the project will comply with all SCAQMD applicable rules. Specifically, the
project would be prevented from allowing emissions during a high-wind event by SCAQMD Rules 403 and 403.1,
which require minimization of activity when wind speeds reach 25 miles per hour and monitoring for windblown
dust. The rules also require the restriction of potential for windblown dust during these wind events,

The section of AP-42 cited by the commenter focuses on “wind erosion of open aggregate storage piles and exposed
areas within an industrial facility.” Thus, the commenter’s use of this reference is incorrect and not relevant for a
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construction site. Furthermore, as the comment notes, calculation of these emissions requires detailed information
that is not generally available at the CEQA stage.

CalEEMod considers fugitive dust associated with the site preparation and grading phases from three maijor
activities: haul road grading, earth bulldozing, and truck loading (CalEEMod User's Guide page 32 and Appendix A,
Subchapter 4.3). Notably, CalEEMod’s methods have been adapted from the U.S. Environmental Protection
Agency’s (EPA's) AP-42 method for Western Coal Mining, and thus account for fugitive dust consistent with AP-42
methods. Again, the commenter's opinion that the IS/MND didn't account for fugitive dust emissions is incorrect
and is based on misconstruction of the data.

CURE States Erroneously That the IS/MND Should Not Have Relied on SCAQMD
Lacalized significance thresholds

CURE is incorrect and misconstrues the guidance on when it is permissible to rely on Localized Significance
Thresholds. The project site is located in SRA 30 (Coachella Valley). The SCAQMD provides guidance for applying
California Emissions Estimator Model (CalEEMod) to the LSTs. LST pollutant screening level concentration data is
currently published for 1-, 2-, and 5-acre sites for varying distances, The maximum number of acres disturbed on
the peak day was estimated using the “Fact Sheet for Applying CalEEMod to Localized Significance Thresholds”
(SCAQMD 2011), which provides estimated acres per 8-hour day for crawler tractors, graders, rubber-tired dozers,
and scrapers. Based on the SCAQMD guidance, and assuming an excavator can grade 0.5 acres per 8-hour day
(similar to graders, dozers, and tractors), it was estimated that the maximum daily area on the project site that
would be disturbed by off-road equipment would be 4 acres per day (3 graders and 5 rubber tired dozers during the
Excavation/Collector Lines phase). Therefore, in accordance with the SCAQMD LST guidance for using the
CalEEMod, the LST analysis was appropriate to use for the project. CURE's arguments to the contrary are erroneous
and therefore can be disregarded.

There is no substantial evidence that the IS/MND underestimated potentially significant
valley fever impacts and lacks appropriate mitigation

CURE’s concerns about Valley Fever are unsubstantiated and based on projects in other areas of California. As
already stated in Appendix B to the IS/MND, Riverside County is not considered a highly endemic region for Valley
Fever as the latest report from the California Department of Public Health listed Riverside County as having 2.7
cases per 100,000 people (California Department of Public Health 2017). Similarly, among the total reported
incidents of Valley Fever in Riverside County in 2015, only 0.9% of the cases were in the project area (Riverside
University Health System Public Health 2016). In contrast, the highly endemic areas of California have incidence
rates over 100 cases per 100,000 people.

CURE has not presented evidence to show a high risk that the project will release Valley Fever spores during the
project’s construction phase is low based on the location of the project site. in addition, CURE overlooks that the
applicant would comply with SCAQMD Rules 403 and 403.1, which establishes fugitive dust abatement measures,
including watering disturbed areas on the project site three or more times per day during the construction phase,
to minimize adverse air quality impacts. Further, the project has prepared a Dust Control Management Plan as part
of its WECS project application pursuant to Riverside County Ordinance No. 348 and 484. This requires that the
project include the following dust minimization controls: Roads and temporary work areas will be located away from
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dry washes, and drainage bottoms, to the greatest extent possible, will be designed to minimize surface water runoff
and erosion and use the flow of the natural contours. These requirements are consistent with CDPH
recommendations for the implementation of dust control measures, including regular application of water during
soil-disturbance activities, to reduce exposure to Valley Fever - the watering minimizes the potential that the fungal
spores become airborne (CDPH 2013). CURE's speculation also overiooks regulations designed to minimize
exposure to Valley Fever hazards are included in Title 8 of the California Code of Regulations and would be complied
with during the project’s construction phase (California Department of Industrial Relations 2018).

For the above reasons, the commenter’s opinion that the IS/MND did not analyze potentially significant health
impacts due to valley fever is incorrect.

CURE Fails to Sustain Any Credible Argument About Transportation Impacts

CURE alleges that the IS/MND failed to analyze all of the project’s transportation impacts on air quality because it
failed to explain that components would be transported to the site by truck. The air modelling for the IS/MND
assumed that components for project, include oversized items like blades, nacelles and towers would artive by
truck. The Air Quality section (page 27) and Transportation/Traffic section {page 69) of the IS/MND state that:

The project would have trip generation associated with construction worker vehicles and vendor trucks. Vendor
trucks includes deliveries of project components. Total average AADT for the project during construction is
estimated to be 105 per day at its peak. This AADT represents only a nominal percentage of the AADT on nearby
highways, including HWY 10, which supports an AADT of 88,000 trips, and HWY 62, which experiences an AADT of
20,000 trips.

This construction-related trip estimate was provided by the project applicant's construction team and based on
previous project experience. These trips accounted for truck and vehicle trips generated during all phases of
construction, including decommissioning, mobilization/staging, and delivery of components of the new wind
turbines. The trucks also accounted for reasonable disassembly and delivery of the turbines using standard haul
truck trailers within local and regional transportation weight restrictions.

The 1S/MND adequately discusses transportation of project materials to the project site, including turbine
components. CURE's speculation to the contrary is unfounded.

There is no substantial evidence that waste disposal impacts were not evaluated in the
IS/MND

The commenter erroneously assumes that the blades, towers, and nacelles would be cut up on site to facilitate
movement. While the blades would be cut up on site to facilitate transport of disassembled turbines, it is not
anticipated that the disassembled nacelles and towers pieces would be of such a size that would require further
cutting. Notwithstanding, all disassembly activities, including any use of industrial saws to cut up steel and
fiberglass blades, would be performed in compliance with all applicable employee safety regulations, including
those of the federal Occupational Safety and Health Administration (OSHA) and California OSHA. Workers
performing these activities would be required to take the necessary precautions to protect themselves (i.e., wearing
protective respirators and protective eyewear, etc.) from exposure to any fibers or particles that may be released
into the air during cutting, These same precautions would be taken by any solid waste disposal or materials recovery
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facility that further handles or processes wind turbine components from the project site, as required by applicable
federal and state law. Given that steps wouid be taken to protect workers from any harmful materials that could be
released during wind turbine decommissioning and disposal, the commenter’s claim is incorrect.

The commenter also states that the wind turbine blades that would be disposed of after turbine decommissioning
are regarded as unrecyclable, and the disposal of said wind turbine blades at local landfills could have significant
environmental effects, particularly from the release of methane and other volatite organic compounds from wood
and other organics in the blades. However, given that the turbine blades are composed of steel and glass, it is not
anticipated that the disposal of steel and glass turbine blades would result in the release of methane and other
volatile organic compounds, Additionally, as stated in the IS/MND, solid waste generated by the project would likely
be disposed of at the Lamb Canyon Landfill or the Badlands Landfill, which have the maximum permitted throughput
10 accept solid waste generated as part of the decommissioning of the existing wind turbines on site,

There is no Substantial Evidence Supports A Finding of Vibration Impacts on The
Colorado Aqueduct

The letter speculates that that potential groundborne vibration impacts from decommissioning and construction
could adversely impact the adjacent Colorado River Aqueduct (which in the project area consists of a subsurface
water pipe).

Commenter's speculation about impacts on the Colorado River Aqueduct are unfounded. The nearest existing
turbine is located approximately 220 feet from the nearest point of the pipeline. Groundborne vibration from
construction (and by extension, decornmissioning) activities is typically attenuated over short distances. Vibration
levels are expressed in terms of inches per second peak particle velocity (PPV). Based on published vibration data,
the anticipated construction equipment would generate maximum vibration levels of approximately 0.210 inches
per second PPV at a distance of 25 feet from the source (FTA 2006). At a distance of 220 feet - the distance to the
nearest existing turbine to be removed as part of the project - the resultant PPV would be approximately 0.008
inches per second. ‘

The nearest proposed turbine is located approximately 420 feet from the nearest point of the pipeline. The
corresponding vibration level from the worst-case vibration source likely to be utilized (generating approximately
0.210 inches per second at 25 feet) would be approximately 0.003 inches per second at 420 feet. These levels
would be substantially less than the recommended (FTA) threshold of 0.5 inches per second PPV for potential of
architectural damage to reinforced-concrete, steel or timber structures, and 0.20 inches per second to normal
houses with plastered walls and ceilings. CURE has presented no data to the contrary.

Conclusions

CURE’s unfounded and conclusory allegations about the project’s air quality impacts lack foundation or application
to this site. They are based on impacts from other projects and are generic and non-specific. Contrary to CURE’s
statements, emissions generated during construction of the project will not exceed SCAQMD’s significance
thresholds or pose a significant health impact to sensitive receptors. Similarly, the odors emitted during
construction would not cause a significant impact to sensitive receptors in accordance with County and SCAQMD
guidelines. The project also adequately estimated emissions from construction of the project and accounted for
wind driven dust. It was shown that the LST analysis was performed in accordance with SCAQMD guidance. As
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stated in the EA-IS, the project would abide by SCAQMD fugitive dust rules, employ a Dust Minimization Plan, and
ensure that activities minimize fugitive dust emissions onsite during construction. Finally, the transportation
impacts of the project were adequately addressed and included all available information.

An EIR is not required where the allegations concerning significant impacts are NOT based on substantial evidence.

As such, the proposed project would not result in significant impacts to air quality as indicated in the comment
letter.

Sincerely,

Adam Poll, QEP, LEED AP BD+C Michael Greene, INCE
Senior Air Quality Specialist Senior Noise Specialist
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MEMORANDUM
To: Jay T. Olivas, Riverside County Planning Department
From: Coliin Ramsey, Dudek
Subject: Painted Hills Wind Energy Repowering Project ~ Response to Comments Pertaining to
Biological Resources '
Date: November 28, 2018
cc: Jodi Ross-Borego, LSA
Attachment: None

This memorandum responds to supplemental comments submitted late on November 27, 2018, the afternoon
before the Planning Commission hearing on the Painted Hills Repowering Project, by Adams, Broadwell, Joseph and
Cardozo on behalf of CURE. This memorandum incorporates by reference the cover letter submitted by Cox Castie
& Nicholson, LLP dated November 27, 2018 responding to the first submission of comments on the IS/MND.

1. CURE ERRONEQUSLY CLAIMS THAT THE PROJECT DESCRIPTION IS INCOMPLETE

The IS/MND describes and assumes construction of turbine of a maximum of 499 feet in height and blade length
of 427 feet, representing the biggest turbine that could be potentially be installed. No data is submitted that shows
that shorter turbines than the maximum height with smaller rotor diameter would have a greater impact on avian
species than assumed for the project.

Nor is any credible data submitted that fewer taller turbines will have a greater impact on avian species than many
more smaller turbines. Commenter fails to reveal that despite statements in the Shiloh IV Eagle Conservation Plan
that more rotor swept are could increase risks to eagles, actual post construction mortality at Shiloh [V indicates no
eagle takes at all since the repowering with fewer taller turbines occurred. Statements about the Octoillo Wind Farm
are simply inapposite since Ocotillo was not a repowering project,

2. CURE'S CLAIM THAT THE IS/MND UNDERESTIMATES THE PROJECT'S
DISTRURBANCE OF HABITAT IS INCORRECT AND IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE

The comment letter misconstrues and mischaracterizes the IS/MND’s estimates of habitat disturbance and is
clearly erroneous as to the facts. The surveys coincide with the disturbance area of 36.33 acres and do not
underestimate impacts (p. 21 IS/MND.) The project is a covered project under the CYMSHCP (“Plan”) and the
habitat disturbance area was vetted with the CV Conservation Commission through the Joint Project Review
Process.
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3. CURE FAILS TO PROVIDE SUBSTANTIAL EVIDENCET HAT THE PROJECT WILL HAVE
A SIGNIFICANT IMPACT ON AVIAN SPECIES

CURE finds fault with the survey protocols and methods but presents no substantial evidence that there are in fact
sensitive species present that will be significantly impacted by the project. CURE speculates that sensitive species
must occur on the site but this speculation is not supported by any data or facts. But most sensitive bird species
that may be present on site are covered species under the Plan and thus impacts to those species are addressed
through compliance with the Plan. CURE alleges there is no biological technical report. This is false. See Appendix
C. CURE presents to substantial evidence there will be greater impacts on avian species than disclosed in the
IS/MND.

4. THE COMMENTS FAIL TO ESTABLISH THAT BIOLOGICAL RESOURCE SUREYS ARE
INADEQUATE.

CURE critiques the habitat assessment which occurred on March 1, 2018 but this does not take into account the
many days of field searches for a jurisdictional delineation and the many hours of review of existing reports and
literature searches. The report also relied on a 4 year study produced by NREL showing that risks to avian species
in the San Gorgonio Pass are low. Under the Plan, no additional surveys are required except for a pre-construction
desert tortoise survey. CURE simply alleges that the survey effort is adequate without any facts to support this
opinion.

5. CURE DOES NOT PROVIDE EVIDENCE THAT IMPACTS TO GOLDEN EAGLES WILL
BE SIGNIFICANT

Although it critiques the methods of eagle analysis in the IS/MND, CURE provides no evidence whatsoever that the
project will increase risks to eagle populations in comparison to baseline conditions. in fact, CURE presents no data
showing increased golden eagles mortalities from any repowering projects anywhere in California. See the Shiloh
IV Wind Energy Project and High Projects in in Solano County; see Tres Vaqueros and Buena Vista in the Aitamont
Pass, CURE has presented no evidence to support the claim that the removal of 291 towers (the majority of which
have lattice towers) will increase impact to Golden Eagles.

6. THE COMMENTS DO NOT PROVIDE SUBSTANTIAL EVIDENCE THAT THE FEWER
TALLER TURBINES WILL INCREASE IMPACTS OF AVIAN AND BAT SPECIES.

See 1 above.

7. CURE PROVIDES NO EVIDENCE THAT ADHERENCE TO THE COACHELLA VALLEY
MULTIPLE SPECIES HABITAT CONSERVATION PLAN WILL NOT REDUCE IMPACTS TO
A LESS THAN SIGNIFICANT LEVEL.

CURE alleges that the Plan is inadequate because it was prepared at a plan level. However, state and federal law
are clear that the purpose of preparing such plans is for projects to later rely on for the conservation of species.
2




Memorandum
Subject:  Painted Hills Wind Energy Repowering Project - Response to Comments Pertaining to Biological
Resources

The purpose of the Plan is to relieve projects from the need to do site specific protocol surveys. The overall goal of
the Plan is to maintain and enhance biological diversity. Project is required to comply with all applicable mitigation
and avoidance measures specified in the CVMSHCP, which was approved by the federal and state resource
agencies. These measures were exhaustively vetted by the resources agencies, who are the authorities tasked with
protecting federal- and state-listed species in the Project area, to ensure that the measures will minimize impacts
to special-status species.

8. NO EVIDENCE IS PRESENTED THAT PROPOSED MITIGATION FOR SPECIAL STATUS
SPECIES WILL BE INEFFECTIVE.

CURE presents opinion evidence that mitigation to special status species under Plan is ineffective. The Plan is the
result of 12 years of expert research data, numerous coordination effort between agencies and jurisdictions and
painstaking effort to create measures that will be effective to avoid and minimize impacts to species. CURE alleges
that impacts to fringe-toed lizard will be unmitigated but fails to point out that this site outside this species known
range.

9. CURE ALLEGES UNMITIGATED IMPACTS TO BATS.

CURE relies on research applicable to other wind projects to allege there will be significant impacts to bats here.
CURE presents no data whatsoever that any bat species are present at this site or that taller turbines present a
greater risk. There are no listed bat species in California and the lack of roosting habitat on site did not warrant
more surveys. Post construction mortality studies at other southern California wind facilities which have shown low
impacts to bats.

10. CURE SPECULATES THAT THE COUNTY WILL FAIL TO REQUIRE THE APPLICANT
TO ADHERE TO PROJECT DESIGN FEATURES THAT MINIMIZE ENVIRONMENTAL
IMPACTS.

There is no basis to allege that the County will fail to carry out its obligations to enforce mitigation measures under
the IS/MND or to hold the applicant accountable to adhere to the project as described. In addition, USFWS, COFW
and CVCC will be ensuring compliance with state and federal laws to protect sensitive species.

Sincerely,

Collin Ramsey, M.S.
Project Manager
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November 27, 2018
VIA EMAIL

Jay Olivas

Riverside County Planning Department
77588 El Duna Court, Suite H

Palm Desert, CA 92211

Re:  Painted Hills Repowering Project: WECS permit No. 180001; Variance Case
No. 180003

Dear Mr. Olivas:

This firm represents the applicant, Painted Hills Wind, LLC, with regard to the proposed
development of the above referenced wind energy project. This letter responds to a letter dated
November 26, 2018 by the law firm of Adams, Broadwell, Joseph and Cardozo on behalf of
California Unions for Reliable Energy (“CURE”) commenting on Riverside’s County’s Initial
Study/Mitigated Negative Declaration (“IS/MND”) for the project.

Lead agencies must “consider” agency and public comments on a negative declaration
but are not required to prepare responses to such comments. Pub Res C §21091(d), (f); 14 Cal
Code Regs §15074(b). This letter nonetheless provides responses to the comments raised and
shows why CURE has failed to make a fair argument based on substantial evidence that the
project may result in a significant environmental impact. No EIR is required. In fact, CEQA
makes clear that a negative declaration “shall” be adopted if the initial study shows no
substantial evidence that the project may have a significant effect on the environment or if the
project’s effects can be mitigated to the extent that there is no substantial evidence in light of the
whole record that the revised project may have a significant effect on the environment. Pub Res
C §21080(c); 14 Cal Code Regs §§15063(b)(2), 15064(f)(2)~(3), 15070. The CEQA Guidelines
strongly encourage mitigated negative declarations as a means of reducing delay and paperwork.
14 Cal Code Regs §§15006(h), 15063(c).

CURE has failed to submit substantial evidence that the project may significantly affect
the environment. “Significant effect upon the environment” is defined as “a substantial or
potentially substantial adverse change in the environment.” Pub Res C §21068; 14 Cal Code
Regs §15382. An argument that a project may have a significant environmental effect must be
based on relevant evidence sufficient to support that conclusion. An EIR is not required if there
is no substantial evidence in the record showing the project may cause significant adverse
impacts. Parker Shattuck Neighbors v Berkeley City Council (2013) 222 CA4th 768, 785.
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“Evidence” is information offered to prove the existence or nonexistence of a fact. See

Evid C §140. See 1 Witkin, California Evidence, Introduction §18 (4th ed 2000). The term
“substantial evidence” is defined by case law as evidence that is of ponderable legal significance,
reasonable in nature, credible, and of solid value. See Stanislaus Audubon Soc’y, Inc. v County of
Stanislaus (1995) 33 CA4th 144; Lucas Valley Homeowners Ass’n v County of Marin (1991) 233

CA3d

130, 142. The CEQA Guidelines (14 Cal Code Regs §15384(a)) include a different

definition that includes similar concepts, defining “substantial evidence” as enough relevant
information and reasonable inferences from this information that a fair argument can be made to
support a conclusion, even though other conclusions might also be reached.

An agency’s determination whether information in the record constitutes “substantial

evidence” boils down to a determination not only that the information is relevant and material
but also that it is sufficiently reliable to have solid evidentiary value. To determine the reliability
of the evidence, a lead agency may consider several factors. Evidence is not “substantial” if it:

Lacks an adequate foundation in the witness’s personal knowledge of facts. See Lucas
Valley Homeowners Ass’'n v County of Marin, supra; Oro Fino Gold Mining Corp. v
County of El Dorado (1990) 225 CA3d 872.

Expresses subjective concerns and personal beliefs. See Newberry Springs Water Ass’n v

County of San Bernardino (1984) 150 CA3d 740; Perley v Board of Supervisors (1982)
137 CA3d 424.

Constitutes speculation, argument, and unfounded conclusions. See, e.g., Pala Band of
Mission Indians v County of San Diego (1998) 68 CAdth 556, 571; Citizens Comm. to
Save Our Village v City of Claremont (1995) 37 CAd4th 1157, 1171; Citizen Action to
Serve All Students v Thornley (1990) 222 CA3d 748.

Lacks credibility. See Lucas Valley Homeowners Ass’n v County of Marin, supra. A lead
agency may disregard even uncontradicted testimony if the witness is biased or if the
testimony is inherently improbable or not credible for other reasons. See Bowman v City
of Berkeley (2004) 122 CA4th 572, 583; Leonoff v Monterey County Bd. of Supervisors
(1990) 222 CA3d 1337; Newberry Springs Water Ass'n v County of San Bernardino
(1984) 150 CA3d 740, 750; Brentwood Ass’'n for No Drilling, Inc. v City of Los Angeles
(1982) 134 CA3d 491, 504. A witness’s personal stake in the outcome can be a ground
for finding testimony not credible. Citizens Ass’n for Sensible Dev. v County of Inyo
(1985) 172 CA3d 151,173,

Is clearly inaccurate or erroneous. Under Pub Res C §§21080(e)(2) and 21082.2(c),
evidence that is “clearly inaccurate or erroneous” is not substantial evidence. These
provisions of the statute allow a lead agency to conclude that information presented to it
is not substantial evidence when it is clear from a review of the entire record that the
information is incorrect.

In particular, arguments made by “experts” are not automatically substantial evidence-



Jay Olivas
November 27, 2018

Page 3

A lead agency need not accept expert testimony that lacks an adequate factual
foundation. Lucas Valley Homeowners Ass’'n v County of Marin (1991) 233 CA3d 130,
157 (testimony by real estate agent on potential decline in nearby property values was
properly rejected as imprecise opinion without supporting verifiable data, such as
comparable sales); Gentry v City of Murrieta (1995) 36 CA4th 1359, 1422 (letter from
engineering professor about groundwater and erosion impacts was not substantial
evidence because it was based on inadequate foundation of specific information about
project); Citizens Comm. to Save Our Village v City of Claremont (1995) 37 CA4th
1157, 1170 (no factual foundation for architect’s letter claiming historically significant
landscape plan had been implemented on project site).

Expert opinion that is not directly relevant to the project’s environmental impacts may
be disregarded. Citizens for Responsible Dev. v City of W. Hollywood (1995) 39 CA4th
490, 502 (letters from state historic preservation officer relating to different site were
not relevant to project before agency); Newberry Springs Water Ass'n v County of San
Bernardino (1984) 150 CA3d 740, 750 (letter from expert commenting generally about
excess nitrate loading of groundwater was irrelevant to project before agency). See
also Berkeley Hillside Preservation v City of Berkeley (2015) 60 C4th 1086, 1119
(categorical exemption case holding that expert opinion was insufficient because it was
based on project opponent’s assertions about design of project rather than project as
actually approved).

An agency also need not accept expert opinion that lacks specificity or fails to
adequately explain why the project might cause a significant impact. Rominger v
County of Colusa (2014) 229 CA4th 690 (expert’s opinion that mitigation for odors
might be inadequate is too vague to amount to substantial evidence); Parker Shattuck
Neighbors v Berkeley City Council (2013) 222 CA4th 768 (expert’s suggestion that
further investigation of health risks due to contamination be undertaken “is not
evidence, much less substantial evidence, of an adverse impact”); Lucas Valley
Homeowners Ass’n v County of Marin (1991) 233 CA3d 130, 157 (agency could
disregard comments from expert that amounted to “irrelevant generalization, too vague
and nonspecific to amount to substantial evidence of anything™). See also Association
Jor Protection of Envt’l Values v City of Ukiah (1991) 2 CA4th 720 (in categorical
exemption case, letter from geologist commenting on possible soil instability was not
substantial evidence of adverse impact because it did not conflict with specific
evidence that building’s foundation had been properly engineered and conformed to
proper construction techniques).

Expert opinion may also be disregarded if it relates to a subject outside the expert’s
field. Lucas Valley Homeowners Ass’n v County of Marin, supra (real estate agent not
qualified to render expert opinion on project’s effect on property values and recited no
specific experience with similar projects); Cathay Mortuary, Inc. v San Francisco
Planning Comm’n (1989) 207 CA3d 275 (reports by urban planning experts not
dispositive on project’s cultural impacts).

Expert opinion may be rejected because of the expert’s interest in the matter. Citizens
Ass’n for Sensible Dev. v County of Inyo (1985) 172 CA3d 151, 173; Brentwood Ass'n
Jor No Drilling, Inc. v City of Los Angeles, supra. A lead agency also has authority to
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discount evidence provided by an expert on the ground that it is not credible. Bowman
v City of Berkeley (2004) 122 CA4th 572, 583.

e Expert opinions on the ultimate issue of whether the project’s impacts should be
classified as “significant” do not address factual issues and are not treated as
substantial evidence of a significant impact. Citizen Action to Serve All Students v
Thornley (1990) 222 CA3d 748, 755.

Here, CURE’s letter and accompanying exhibit by Dr. Fox make arguments based on
speculation, generalization, error, bias, self-interest and subjective belief. The arguments are
recycled from comments made on other projects are have no relevance or application here. No
site-specific data or evidence is presented that this project in this location will result in a
substantial or potentially substantial adverse change in the environment.”

A point by point refutation is attached as Exhibit A (Memo from Dudek.)

Sincerely,

M
ﬁt‘; Mud:f A /pP

AEM
cc: Ken Baez
Attachment

078386\10235018v1
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In March 2014, prepared technical report on Negative Declaration for a proposed
modification of the air permit for a bulk petroleum and storage terminal tothe allow the
import of tar sands and Bakken crude oil by rail and its export by barge, under the New York
State Environmental Quality Review Act (SEQRA).

In February 2014, preparcd technical report on proposed modification of air permit for
midwest refinery upgrade/expansion to process tar sands crudes.

In January 2014, prepared cost estimates to capture, transport, and use CO2 in enhanced oil
recovery, from the Freeport LNG project based on both Selexol and Amine systems.

In January 2014, prepared technical report on Draft Environmental [mpact Report for Phillips
66 Rail Spur Extension Project, Santa Maria, CA. Comments addressed project description
(piecemealing, crude slate), risk of upset analyses, mitigation measures, alternative analyses
and cumulative impacts. '

In November 2013, prepared technical report on the Phillips 66 Propane Recovery Project,
Rodeo, CA. Comments addressed project description (piecemealing, crude slate) and air
quality impacts.

In September 2013, prepared techuical report on the Draft Authority to Construct Permit for
the Casa Diablo IV Geothermal Development Project Environmental Impact Reportand
Declaration in Support of Appeal and Petition for Stay, U.S. Department of the Interior,
Board of Land Appeals, Appeal of Decision Record for the Casa Diablo IV Geothermal
Development Project. .

[n September 2013, prepared technical report on Effluent Limitation Guidelines for Best
Available Technology Econornically Available (BAT) for Bottom Ash Transport Waters
from Coal-Fired Power Plants in the Steam Electric Power Generating Point Source
Category.

In July 2013, prepared technical report on Initial StudylMitigated Negative Declaration for '
the Valero Crude by Rail Project, Benicia, California, Use Permit Application 12PLN-00063.

In July 2013, prepared technical report on fugitive particilate matter emissions from coal
train staging at the proposed Cayote Island Terminal, Oregon, for draft Permit No. 25-0015-
ST-01. :

In July 2013, prepared technical comments on air quality impacts of the Finger Lakes LPG
Storage Facility as reported in various Environmental Impact Statements.
In July 2013, prepared technical comments on proposed Greenhouse Gas PSD Permit for the

Celanese Clear Lake Plant, including cost analysis of CO2 capture, transport, and
_ sequestration. .
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In June/July 2013, prepared technical comments on proposed Draft PSD Preconstruction
Permit for Greenhouse Gas Emission for the ExxonMobil Chemical Company Baytown
Olefins Plant, including cost analysis of CO2 capture, trarisport, and sequestration.

In June 2013, prepared technical report on e Mitigated Negative Declaration for a new rail
terminal at the Valero Benicia Refinery to import increased amounts of "North American"
crudes. Comments addressed air quality impacts of refining increased amounts of tar sands
crudes. ‘

In June 2013, prepared technical report on Draft Environmental Impact Report for the
California Ethanol and Power Imperial Valley 1 Project. :

In May 2013, prepared comments on draft PSD permit for major expansion of midwest
refinery to process 100% tar sands crudes, including a complex netting analysis involving
dcbottlenecking, piecemealing, and BACT analyses.

In April 2013, prepared technical report on the Draft Supplemental Environmental hnpact
Statement (DSEIS) for the Keystone XL Pipeline on air quality impacts from refining
increased amount of tar sands crudes at Refineries in PADD 3.

In October 2012, prepared technical report on the Environmental Review for the Coyote
Island Terminal Dock at the Port of Morrow on fugitive particulate matter emissions.

[n October 2012-October 2014, review and evaluate Flint Hills West Application for an
expansion/modification for increased (Texas, Eagle Ford Shale) crude processing and related
modification, including netting and BACT analysis. Assist in settlement discussions.

In February 2012, prepared comments on BART analysis in PA Regional Haze SIP, 77 FR
3984 (Jan. 26, 2012). On Sept, 29, 2015, a federal appeals court overturned the U.S. EPA's
approval of this plan, based in part on my comments, concluding “..we will vacate the 2014
Final Rule to the extent it approved Pennsylvania’s source-specific BART analysis and
remand to the EPA for further proceedings consistent with this Opinion.” Nat’] Parks
Conservation Assoc. v. EPA, 3d Cir., No. 14-3147, 9/19/15,

Prepared cost analyses and comments on New York’s proposed BART determinations for
NOx, 802, and PM and EPA’s proposed approval of BART determinations for Danskammer
Generating Station under New York Regional Haze State Implementation Plan and Federal -
Implementation Plan, 77 FR 51915 (August 28, 2012).

Prepared cost analyses and comments on NOx BART determinations for Regional Haze State
Implementation Plan for State of Nevada, 77 FR 23191 (April 18, 2012) and 77 FR 25660
(May 1, 2012). '

Prepared analyses of and comments on New Source Performancé Standards for Greenhouse
Gas Emissions for New Stationary Sources: Electric Utility Generating Units, 77 FR 22392
(April 13, 2012).

“
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Prepared comments on CASPR-BART emission equivalency and NOx and PM BART
determinations in EPA proposed approval of State Implementation Plan for Pennsylvania
Regional Haze Implementation Plan, 77 FR 3984 (January 26, 2012).

Prepared comments and statistical analyses on hazardous air pollutants (HAPs) emission
controls, monitoring, compliance methods, and the use of surrogates for acid gases, organic
HAPs, and metallic HAPs for proposed National Emission Standards for Hazardous Air
Pollutants from Coal- and Qil-Fired Electric Utility Steam Generating Units, 76 FR 24976
(May 3, 2011). . _

Prepared cost analyses and comments on NOx BART determinations and emission
reductions for proposed Federal lmplementation Plan for Four Corners Power Plant, 75 FR
64221 (October 19, 2010).

Prepared cost analyses and cc:;mments on NOx BART determinations for Colstrip Units 1- 4
for Montana State Implementation Plan and Regional Haze Federal Implementation Plan, 77
FR 23938 (April 20, 2010). : ’

For EPA Region 8, prepared report: Revised BART Cost Effectiveness Analysis for Tail-End
Selective Catalytic Reduction at the Basin Electric Power Cooperative Leland Olds Station
Unit 2 Final Report, March 201 1, in support of 76 FR 58570 (Sept. 21,2011).

For EPA Region 6, prepared report: Revised BART Cost-Effectiveness Analysis for
Selective Catalytic Reduction at the Public Service Company of New Mexico San Juan
Generating Station, November 2610, in support of 76 FR 52388 (Aug. 22, 2011).

For EPA Region 6, prepared report: Revised BART Cost-Effectiveness Analysis for Flue
Gas Desulfurization at Coal-Fired Electric Generating Units in Oklahoma: Sooner Units | &
2, Muskogee Units 4 & 5, Northeastern Units 3 &4, October 2010, in support of 76 FR
16168 (March 26, 2011). My work was upheld in: State of Oklahoma v. EPA, App. Case 12-
9526 (10th Cri. July 19, 2013).

Identified errors in NzO emission factors in the Mandatory Greenhouse Gas Reporting Rule,
40 CFR 98, and prepared technical analysis to support Petition for Rulemaking to Correct ’
Emissions Factors in the Mandatory Greenhouse Gas Reporting Rule, filed with EPA on
10/28/10. . ‘

Assisted interested partics develop input for and prepare comments on the Information
Collection Request for Petroleum Refinery Sector NSPS and NESHAP Residual Risk and
Technology Review, 75 FR 60107 (9/29/10).

Technical reviewer of EPA's "Emission Estimation Protocol for Petroleum Refineries,”
posted for pubilic comments on CHIEF on 12/23/09, prepared in response to the City of
Houston's petition uoder the Data Quality Act (March 2010).
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Prepared comments on SCR cost effectiveness for EPA's Advanced Notice of Pl‘Oposed
Rulemaking, Assessment of Anticipated Visibility Improvements at Surrounding Class [
Areas and Cost Effectiveness of Best Available Retrofit Technology for Four Corners Power
Plant and Navajo Generating Station, 74 FR 44313 (August 28, 2009).

Prepared comments on Proposed Rule for Standards of Performance for Coal Preparation and
Processing Plants, 74 FR 25304 (May 27, 2009). :

Prepared comments on draft PSD permit for major expansion of midwest refinery to process
up to 100% tar sands crudes. Participated in development of monitoring and controls to
mitigate impacts and in negotiating a Consent Decree to settle claims in 2008.

Reviewed and assisted interested parties prepare comments on proposed Kentucky air toxic
regulations at 401 KAR 64:005, 64:010, 64:020, and 64:030 (June 2007).

Prepared commeants on proposed Standards of Performance for Electric Utility Steam
Generating Units and Small lndusmal-CommercxaI-lndustnal Steam Generating Units, 70 FR
9706 (February 28, 2005).

Prepared comments on Louisville Air Pollution Control District propesed Strategic Tomc Air
Reduction regulations.

Prepared comments and analysis of BAAQMD Regulation, Rule 11, Flare Momtormg at
Petroleum Refineries.

Prepared comments on Proposed National Emission Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed Standards of Performance for New and Existing Stationary
Sources: Electricity Utility Steam Generating Units (MACT standards for coal-fired power
plants).

Prepared Auchority to Construct Permit for remediation of a large petroleum—comaminated ,
site on the California Central Coast. Negotiated conditions with agencies and secured
permits,

Prepared Authority to Construct Permit for remediation of a former oil field on the California
Central Coast. Participated in negotiations with agencies and secured permits.

Prepared and/or reviewed hundreds of environmental permits, including NPDES, UIC,
Stormwater, Authority to Construct, Prevention of Significant Deterwratlon, Nonattainment
New Source Review, Title V, and RCRA, among others.

Participated in the development of the CARB document, Guidance for Power Plant Siting
and Best Available Control Technology, including attending public workshops and filing
technical comments.

Performed data analyses in support of adoption of emergency power restoration standards by
the California Public Utilities Commission for “major” power outages, where major is an
outage that simultaneously affects 10% of the customer base.
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Drafted portions of the Good Neighbor Ordinance to grant Contra Costa County greater
authority over safety of loca! industry, particularly chemical plants and refineries.

Participated in drafting BAAQMD Regulation 8, Rule 28, Pressure Relief Devices, including
participation in public workshops, review of staff repotts, draft rules and other technical
materials, preparation of technical comments on staff proposals, research on availability and
costs of methods to control PRV releases, and negotiations with staft.

Participated in amending BAAQMD Regulation 8, Rule 18, Valves and Connectors,
including participation in public workshops, review of staff repotts, proposed rules and other
supporting technical material, preparation of technical comments on staff proposals, research
on availability and cost of low-leak technology, and negotiations with staff.

Participated in amending BAAQMD Regulation 8, Rule 25, Pumps and Compressors,

including participation in public workshops, review of staff reports, proposed rules, and other
supporting technical material, preparation of technical comments on staff proposals, research
on availability and costs of low-leak and seal-less technology, and negotiations with staff,

- Participated in amending BAAQMD Regulation 8, Rule 5, Storage of Organic Liquids,
including participation in public workshops, review of staff repotts, proposed rules, and other
supporting technical material, preparation of technical comments on staff proposals, research
on availability and costs of controlling tank em issions, and presentation of testimony before
‘the Board.

Participated in amending BAAQMD Regulation 8, Rule 18, Valves and Connectors at
Petroleum Refinery Complexes, including participation in public workshops, review of staff
reports, proposed rules and other supporting technical material, preparation of technical
comments on staff proposals, research on availability and costs of low-leak techno logy, and
presentation of testimony before the Board.

Participated in amending BAAQMD Regulation 8, Rule 22, Valves and Flanges at Chemical
Plants, etc, including participation in public workshops, review of staff reports, proposed
rules, and other supporting technical material, preparation of technical comments on staff
proposals, research on availability and costs of low-leak technology, and presentation of
testimony before the Board. '

Participated in amending BAAQMD Regulation 8, Rule 25, Purap and Compressor Seals,
including participation in public workshops, review of staff reports, proposed rules, and other
supparting technical material, preparation of technical comments an staff proposals, research
on availability of low-leak technology, and presentation of testimony before the Board,

Particiﬁatcd in the development of the BAAQMD Regulation 2, Rule 5, Toxics, including
participation in public workshops, review of staff proposals, and preparation of technicat
comments.
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Participated in the development of SCAQMD Rule 1402, Control of Toxic Air Contaminants
from Existing Sources, and proposed amendments to Rule 1401, New Source Review of
Toxie Air Contaminants, in 1993, including review of staff proposals and preparation of
technical comments on same.-

Participated in the development of the Sunnyvale Ordinance to Regulate the Storage, Use and
Handling of Toxic Gas, which was designed to provide engineering controls for gases that -
© are not otherwise regulated by the Uniform Fire Code.

Participated in the drafting of the Statewide Water Quality Control Plans for Inland Surface
Waters and Enclosed Bays and Estuaries, including patticipation in workshops, review of
draft plans, preparation of technical comments on draft plans, and presentation of testimony
before the SWRCB. :

Participated in developing Se permit effluent limitations for the five Bay Area refineries,
including review of staff proposals, statistical analyses of Se effluent data, review of
literature on aquatic toxicity of Se, preparation of technical comments on several staff
proposals, and presentation of testimony before the Bay Area RWQCB.

Represented the California Department of Water Resources in the 1991 Bay-Delta Hearings
before the State Water Resonrces Control Board, presenting sworn expert testimony with
cross examination and rebuttal on a striped bass model developed by the California
Department of Fish and Game.

Represented the State Water Contractors in the 1987 Bay-Delta Hearings before the State
Water Resources Control Board, presenting swom expert testimony with cross examination
and rebuttal on natural flows, historical salinity trends in San Francisco Bay, Delta outflow,
and hydrodynamics of the South Bay.

Represented interveners in the licensing of over 20 natural-gas-fired power plants and one
coal gasification plant at the California Energy Commission and elsewhere. Reviewed and
preparcd technical comments on applications for certification, preliminary staff assessments,
final staff assessments, preliminary determinations of compliance, final determinations of
compliance, and prevention of significant deterioration permits in the areas of air quality,
water supply, water quality, biology, public health, worker safety, transportation, site
contamination, cooling systems, and hazardous materials, Presented written and oral
testimony in evidentiary hearings with cross examination and rebuttal, Participated in
technical workshops.

Represented several parties in the proposed merger of San Diego Gas & Electric and
Southern California Edison. Prepared independent technical analyses on health risks, air
quality, and water quality. Presented written and oral testimony before the Public Utilities
Commisgion administrative law judge with cross examination and rebuttal.
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 Represented a PRP in negotiations with local health and other agencies to establish impact of
subsurface contamination on overlying residential properties. Reviewed health studies
prepared by agency consultants and worked with agencies and their consultants to evaluate
health risks. : :

WATER QUALITY/RESOURCES

= Directed and participated in research on environmental impacts of énergy development in the
Colorado River Beasin, including contamination of surface and subsurface waters and
modeling of flow and chemical transpaort through fractured aquifers.

= Played a major role in Northern California water resource planning studies since the early
1970s. Prepared portions of the Basin Plans fo the Sacramento, San Joaquin, and Delta
basins including sections on water supply, water quality, beneficial uses, waste load
allocation, and agricuitural drainage. Developed water quality models for the Sacramento and
San Joaquin Rivers. ' '

* Conducted hundreds of studies over the past 40 years on Delta water supplies and the impacts
of exports from the Delta on water quality and biological resources of the Central Valley,
Sacramento-San Joaquin Delta, and San Francisco Bay. Typical examples include:

1. Evaluate historical trends in salinity, temperature, and flow in San Francisco Bay
and upstream rivers to determine impacts of water exports on the estuary;

2. Evaluate the role of exports and natural factors on the food web by exploring the
relationship between salinity and primary productivity in San Francisco Bay,
upstream rivers, and ocean;

3. Evaluate the effects of ;exports, other in-Delta, and upstream factors on the
abundance of salmon and striped bass;

4. Review and critique agency fishery models that link water sxports with the
abundance of striped bass and salmon; '

3. Develop a model based on GLMs to estimate the relative impact of exports, water
facility operating variables, tidal phase, salinity, temperature, and other variables
on the survival of salmon smolis as they migrate through the Delta;

6. Reconstrct the natural hydrology of the Central Valley using water balances,
- vegetation mapping, reservoir operation models to simulate flood basins,
precipitation records, tree ring research, and historical research;
7. Evaluate the relationship between biological indicators of estuary health and
- down-estuary position of a salinity surrogate (X2);

8. Use real-time fisheries monitoring data to quantify impaé:t of exports on fish
migration;
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9. Refine/develop statistical theory of autocorrelation and use to assess strength of
relationships between biological and flow variables; -

10. Collect, compile, and analyze water quality and toxicity data for surface waters in
the Central Valley. to assess the role of water quality in fishery declines;

11. Assess mitigation measures, including habitat restoration and changes in water
project operation, to minimize fishery impacts;

12. Evaluate the impact of unscreened agricultural water diversions on abundance of
larval fish;

13. Prepare and present testimony on the impacts of water resources development on
Bay hydradynamics, salinity, and temperature in water rights hearings;

14. Evaluate the impact of boat wakes on shallow water habitat, including
interpretation of historical aerial photographs;

15. Evzluate the hydrodynam ic and water quality impacts of converting Delta islands
. into reservoirs;

16. Use a hydrodynamic model to simulate the distribution of larval fish in a tidally
" influenced estuary;

17. 1dentify and evaluate non-export factors that may have contributed to fishery
declines, including predation, shifts in oceanic conditions, aquatic toxicity from
pesticides and mining wastes, salinity intrusion from channel dredging, loss of
tiparian and marsh habitat, sedimentation from upstream land alternations, and
changes in dissolved oxygen, flow, and temperature below dams.

Developed, directed, and participated in a broad-based research program on environmental -
issues and control technology for energy industries including petroleum, oil shale, coal
mining, and coal slurry transport. Research included evaluation of air and water pollution,
development of novel, low-cost technology to treat and dispose of wastes, and development
and application of geohydrologic models to evaluate subsurface contamination from in-situ
retorting. The program consisted of government and industry contracts and employed 45
technical and administrative persannel.

Coordinated an industry task force established to investigate the occurrence, causes, and
solutions for corrosion/erosion and mechanical/engineering failures in the waterside systems
(e.g., condensers, steam generation equipment) of power plants. Corrosion/erosion failures
caused by water and steam contamination that were investigated included waterside corrosion
caused by poor microbiological treatment of cooling water, steam-side corrosion caused by
ammonia-oxygen attack of copper alloys, stress-corrosion cracking of copper alloys in the air
cooling sections of condensers, tube sheet leaks, oxygen in-leakage through condensers,
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volatilization of silica in boilers and carry over and deposition on turbine blades, and iron
corrosion on boiler tube walls. Mechanical/enginesring failures investigated included: steam
impingement attack on the steam side of condenser tubes, tube-to-tube-shest Jjoint leakage,
flow-induced vibration, structural design problems, and mechanical failures due to stresses
induced by shutdown, startup and cycling duty, among others. Worked with electric utility
plant owners/operators, condenser and boiler vendors, and architect/engineers to collect data -
to document the occurrence of and causes for these problems, prepared reports summarizing
the investigations, and presented the results and participated on a committee of industry
experts tasked with identifying solutions to prevent condenser failures, ‘

Evaluated the cost effectiveness and technical feasibility of using dry cooling and parallel
dry-wet cooling to reduce water demands of several large natutal-gas fired power plants in
California and Arizona. .

Designed and prepared cost estimates for several dry cooling systems (e.g., fin fan heat
exchangers) used in chemical plants and refineries, :

Designed, evaluated, and costed several zero Ii/quid discharge systems for pﬁWer plants,

Evaluated the impact of agricaltural and mining practices on surface water quality of Central
Valley steams. Represented municipal water agencies on several federal and state advisory
committees tasked with gathering and assessing relevant technical information, developing
work plans, and providing oversight of technical work to investigate toxicity issues in the
watershed. ‘

AIR QUALITY/PUBLIC HEALTH

Prepared or reviewed the air quality and public health sections of hundreds of EIRs and EISs
on a wide range of industrial, commercial and residential projects.

Prepared or reviewed hundreds of NSR and PSD permits for a wide range of industrial
facilities.

Designed, implemented, and directed a 2-year-long community air quality monitoting
program to assure that residenis downwind of a petroleum-contaminated site were not

_ impacted during remediation of petrolenm-contaminated soils. The program included real-

time monitoring of particulates, diesel exhaust, and BTEX and time integrated monitoring for
over 100 chemicals.

Designed, implemented, and directed a 5-year long source, industrial hygiene, and ambient
manitoring program to characterize air emissions, employee exposure, and downwind
environmental impacts of a first-generation shale oil plant. The program included stack
monitoring of heaters, boilers, incinerators, sulfur recovery units, rock crushers, API
separator vents, and wastewater pond fugitives for arsepic, cadmium, chlorine, chromium,
mercury, 15 organic indicators (e.g., quinoline, pyrrole, benzo(a)pyrene, thiophene, benzene),
sulfur gases, hydrogen cyanide, and ammonia. In many cases, new methods had to be




