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proposed mitigation for those impacts, including, but not limited to, potential
revegetation, making potentially significant impacts undisclosed, unanalyzed and
permanent.8?

Additionally, the IS/MND fails to address the Project’s potentially significant
indirect impacts to biological resources, such as indirect impacts to wildlife from
noise, dust, or vehicles.90

Overall, the County’s failure to accurately describe the acreage that will be
disturbed by the Project renders it impossible to analyze the Project’s potentially
significant impacts to biological resources, as required by CEQA. State law requires
the County to prepare a revised environmental review document that accurately
describes where and how the Project will disturb lands and any impacts resulting
therefrom and to recirculate the document for public review and comment.

The Bio Memorandum alleges that the JPR process fully addresses the
impacts to disturbed lands; however, it ignores that the JPR process is not complete
and would occur outside of the public review process, pursuant to CEQA.%1
Determinations of impacts, including the number of permanently disturbed lands,
could change through the JPR process.92 Additionally, the JPR process only looks at
habitat loss, not direct impacts to species, such as those identified by Ms. Owens
that may occur during construction or operation of the Project.%3

C. The IS/MND Fails to Describe the Existing Levels of Impacts to
Avian Species on the Project Site

The IS/MND cursorily and summarily concludes that the replacement of 291
existing wind turbines with 14 new, larger wind turbines will lead to less impacts to
birds.?* As Ms. Owens notes, this claim is unsupported by the evidence, since larger

89 Owens’ Comments, pp. 5-6; see below, Section VII.
% Owens’ Comments, p. 7.

91 Bio Memo, p. 1.

92 Owens’ Response, p. 7.

9% Owens’ Response, p. 7.

94 IS/MND, p. 35.
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wind turbine blades can lead to increased impacts.%% Any actual determination as
to whether there will be increased or decreased impacts to birds is impossible,
however, since the County provided no data on avian mortality from the existing
project. The County must revise its environmental review document to include
actual data on existing avian mortality, studies that model existing avian mortality
or some other valid substantial evidence for public review before the County can

even consider concluding that the Project would result in no significant impacts to
birds.

The Bio Memorandum suggests that previous studies and the CVMSHCP
address a baseline for this Project. However, the CH2M Hill Survey, cited in
Appendix C, was provided for a different project and only concluded that the other
project was designed to avoid impacts to avian species and that risk from collision
would decrease, making no such claims for this Project.9 Also, the CH2M Hill
Survey never made any conclusions regarding mortality rates, nor did it provide the
mortality rates. Further, the CH2M Hill Survey was unscientific and based off
another survey that is too old and insufficient, as described below.

The CVMSHCP provides an assessment of impacts from habitat loss to
species but does not evaluate the direct impacts to species from construction and
operation of the Project.?7 It also is limited in the number of species it covers,
leaving out other special-status birds found in the site, migratory birds, and bats.%8
No substantial evidence is provided, such as a decrease in avian mortality per
turbine or kilowatt-hour, for this Project by which to determine that there is a
decrease in impacts, as the IS'MND claims.

D. The IS/MND Fails to Adequately Survey and Describe Onsite
Biological Resources

The IS/MND does not include any relevant, recent focused or protocol surveys
for any special-status species that have a moderate to high potential to occur on the

9% Owens’ Comments, pp. 2-3.

96 IS/MND, Appendix D of Appendix C, p. 7.
97 Owens’ Response, p. 9.

98 Owens’ Response, p. 9.
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Project site.%9 The Bio Memorandum contends that our comment ignores the
surveys cited as substantial evidence that the County has determined the extent of
species at the Project site.100 The IS/MND relies on the CH2M Hill Survey for a
completely different project, which was based on a National Renewable Energy
Laboratory (‘“NREL”) survey. In fact, the only survey conducted was a general, one-
day field study in March of 2018.10!

Ms. Owens found that at least 30 different plant and animal species,
protected at both the state and federal level, could occur at the Project site and
must be assessed and disclosed in a revised environmental review document.102 For
example, the IS/MND completely omits any data on bats in the area and any
discussion of the Project’s potentially significant impacts to bats.103

By failing to require the necessary surveys, the County lacks substantial
evidence to support its conclusions in the IS/MND. The County cannot possibly
determine whether the Project would result any impacts to biological resources,
much less determine whether those impacts are significant and what mitigation is
required. The County must require the Applicant to conduct proper surveys and
provide actual data on biological resources and must revise and recirculate the
environmental review document to the public.

i. The Cited CH2M Hill Survey Does Not Provide an
Environmental Setting for the Project

The CH2M Hill Survey, which the IS/MND cites as evidence that avian use
at the Project site is low, is too old and unscientific to constitute substantial
evidence.1%4 Ms. Owens found that the age of the survey leaves it irrelevant for
establishing a baseline for this project.19 After review, Ms. Owens concludes that

99 Owens’ Comments, p. 7.

100 Bio Memo, p. 2.

101 Owens’ Comments, p. 7.

102 Owens’ Comments, pp. 7-8.
108 Owens’ Comments, pp. 13-15.
104 Owens’ Response, p. 16.

105 Qwens’ Response, p. 16.
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the CH2M Hill Survey is merely a summary of other surveys and not a CH2M Hill
Survey of the Project site, as claimed by the IS/MND.106

The CH2M Hill Survey takes incompatible data from numerous other surveys
and improperly treats their data as equitable in order to support its analysis.107
The CH2M Survey also relies on unscientifically vague determinations, such as
describing levels of avian use of the San Gorgonio Pass as “low,” despite other
surveys providing quantitative data showing otherwise.108

Ms. Owens determined that the CH2M Hill Survey contains numerous
errors, comes to an erroneous conclusion, and would not be accepted in a peer-
reviewed journal.19® The CH2M Hill Survey lacks scientific rigor, and the County
cannot rely on it for substantial evidence to support any determinations of
environmental setting or impacts in the IS/MND.

ii. The NREL Survey is Insufficient to Determine the
Existing Environmental Setting for This Project

The NREL Survey cited by the Bio Memorandum and relied on by the CHZM
Hill Survey does not support the IS/MND claims that risk of avian mortality is low.
The NREL Survey concludes that it was not designed to provide data for
standardized estimates of avian mortality and subject to high levels of
uncertainty.!!0 The NREL Survey also relies on flawed analysis, as Ms. Owens
notes in her response.ll! Ms. Owens concludes that the NREL Survey would not be
accepted in a peer-reviewed journal due to flawed statistics.!!2 Any reliance on the
NREL Survey is invalid, and the survey does not provide substantial evidence about
the existing environmental setting or avian mortality at the Project site.

106 Qwens’ Response, p. 16.
107 Owens’ Response, pp. 16-17.
108 Owens’ Response, pp. 17-18.
109 Owens’ Response, pp. 16-19.
110 Owens’ Response, p. 14.
111 Owens’ Response, pp. 14-15.
112 Owens’ Response, p. 15.
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E. The IS/MND Ignores and Fails to Survey Migratory Birds
Protected Under California Law

The IS/MND does not provide any analysis for migratory birds, except those
included in the insufficient special-status survey or CVMSHCP, citing recent
USFWS determinations that the Migratory Bird Treaty Act (‘MBTA”) does not
apply to incidental take.!!3 This ignores that migratory birds identified in the
MBTA are still subject to incidental take prohibitions under California law.114 This
position has recently been affirmed by Attorney General Xavier Becerra, noting in
his memo on the MBTA that “[California Department of Fish and Wildlife] and the
Attorney General will continue to enforce California law to protect these birds.”115

California law regarding the MBTA did not change with the USFWS opinion
cited in the IS/MND. The IS/MND thus fails to properly consider whether the
Project may contribute to the take of migratory birds in the area.l16 The IS/MND
must be withdrawn and recirculated with studies determining the extent to which
birds covered under the MBTA may be present in the area and with existing levels
of mortality for migratory birds.

F. The IS/MND Relies on an Outdated and Improperly Conducted
Survey for Golden Eagles '

The abundance of research supports the fact that wind turbines can kill Golden
Eagles, which are fully protected under California law.117 As a result, proper
studies are needed to determine if the Project will lead to eagle mortality.

113 TS/MND, p. 34.

114 Fish and Game Code § 3513.

115 California Department of Fish and Wildlife and Attorney General Xavier Becerra, Advisory
Affirming California’s Protections for Migratory Birds (Nov. 29, 2018), p. 3.

116 Owens’ Response, p. 13.

117 Fish and Game Code § 3511(b)(7).
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i. The January 11, 2012 Wildlife Research Institute, Inc.
Survey is Too Old, Does Not Cover the Project Site, and
Was Improperly Conducted and Cannot Provide an
Adequate Description of the Existing Environmental
Setting

The County references a Wildlife Research Institute, Inc. survey for Golden
Eagles in the IS/MND, but the survey does not accurately inventory habitat and
potential impacts to eagles for numerous reasons. The survey data is too old to
represent current conditions for the Golden Eagle.118 More recent data is needed
since breeding status for a nest territory is based on whether it is being used in the
current year.119 All breeding sites in an area with eagles demonstrating pair
bonding activities are deemed occupied.120 A seven year old study cannot possibly
determine whether breeding Golden Eagles are present at the proposed Project site;
a focused study must be completed.12!

The IS/MND lacks any detail on Golden Eagle prey on or near the Project
site.122 Golden Eagle presence is highly correlated with prey abundance, further
limiting the description of Golden Eagle habitat at the site.123

The study referenced is too limited in scope to be adequate to assess the
Project’s potentially significant impacts. Admittedly, it does not provide complete
coverage of the Project site.!24 Admittedly, it failed to follow the United States Fish
and Wildlife Service Protocol Guidelines.125

118 Qwens’ Comments, p. 8.

115 Owens’ Comments, p. 8.

120 Owens’ Comments, p. 9.

121 Qwens’ Comments, pp. 8-9.
122 Owens’ Comments, p. 9.

123 Owens’ Comments, p. 9.

124 Owens’ Comments, p. 10.
125 Qwens’ Comments, p. 10.
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The survey provided is technically invalid, since the author of the study,
Dave Bittner, was working without a California state permit since 2000.126 The
memo notes that Mr. Bittner lied to probation officials, failed to provide required
data to wildlife agencies, and accepted $600,000 in payment from wind facilities
developers.127 Mr. Bittner conducted an unpermitted helicopter study of eagle nests
in 2011, which may be the study cited in the IS/MND.128

Because the study cited in the IS/MND is too old to assess impacts to this
species, is invalid and lacks relevance, among other problems, the County’s IS/MND
lacks any evidence to support its description of existing Golden Eagle activity at or
near the Project site. The County must revise and recirculate the document with
accurate studies to determine whether Golden Eagle habitat is present at the
Project site.

The Bio Memorandum argues that our previous comment does not provide
evidence that impacts to Golden Eagles will be significant.12? This misstates the
law. As stated above, an EIR is required when there is substantial evidence that a
project may have a potentially significant impact. The Golden Eagle is a California
Fully Protected Species and no take may be authorized!3?; the take of one Golden
Eagle would be significant. We provided evidence, based on expert observation,
that Golden Eagles are present near the Project site, that raptors prefer flying
heights that would place them within the rotor-swept area of the Project, and that
the IS/MND does not provide substantial evidence to support a claim that there will
be no Golden Eagle take.131

126 Kast County Magazine, Eagle Expert Bittner Sentenced to Probation, Ordered to Turn Over
Missing Data (Aug. 2013) available at https://www.eastcountymagazine.org/eagle-expert-bittner-
sentenced-probation-ordered-turn-over-missing-data.

127 Id

128 Id

129 Bio Memo, p. 2.

130 Fish and Game Code § 3511.

131 See Owens’ Comment.
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VI. SUBSTANTIAL EVIDENCE SUPPORTS A FAIR ARGUMENT THAT
THE PROJECT MAY RESULT IN SIGNIFICANT IMPACTS THAT
REQUIRE THE COUNTY TO PREPARE AN EIR

Under CEQA, a lead agency must prepare an EIR whenever substantial
evidence in the whole record before the agency supports a fair argument that a
project may have a significant effect on the environment.132 The fair argument
standard creates a “low threshold” favoring environmental review through an EIR,
rather than through issuance of a negative declaration.!33 An agency’s decision not
to require an EIR can be upheld only when there is no credible evidence to the
contrary.!3* Substantial evidence can be provided by technical experts or members
of the public.135 “If a lead agency is presented with a fair argument that a project
may have a significant effect on the environment, the lead agency shall prepare an
EIR even though it may also be presented with other substantial evidence that the
project will not have a significant effect.”136

A, The IS/MND Fails to Adequately Disclose, Analyze and Mitigate
the Project’s Potentially Significant Public Health Risks.

The IS/MND fails as an information disclosure document under CEQA by
failing to adequately disclose, analyze, and mitigate the Project’s public health

132 Pub. Resources Code § 21082.2; CEQA Guidelines § 15064(f), (h); Laurel Heights II, supra, 6 Cal.
4th at p. 1123; No Oil, Inc. v. City of Los Angeles (1974) 13 Cal. 3d 68, 75, 82; Stantslaus Audubon
Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical, supra, 29
Cal.App.4th at pp. 1601-1602.

133 Citizens Action to Serve All Students v. Thornley (1990) 222 Cal.App.3d 748, 754.

134 Sterra Club v. County of Sonoma (1992) 6 Cal.App.4th, 1307, 1318; see also Friends of B Street,
supra, 106 Cal.App.3d at p. 1002 (“If there was substantial evidence that the proposed project might
have a significant environmental impact, evidence to the contrary is not sufficient to support a decision
to dispense with preparation of an [environmental impact report] and adopt a negative declaration,
because it could be ‘fairly argued’ that the project might have a significant environmental impact”).

135 See, e.g., Citizens for Responsible and Open Government v. City of Grand Terrace (2008) 160
Cal.App.4th 1323, 1340 (substantial evidence regarding noise impacts included public comments at
hearings that selected air conditioners are very noisy); see also Architectural Heritage Assn. v.
County of Monterey, 122 Cal.App.4th 1095, 1117-1118 (substantial evidence regarding impacts to
historic resource included fact-based testimony of qualified speakers at the public hearing); Gabric v.
City of Rancho Palos Verdes (1977) 73 Cal.App.3d 183, 199.

136 CEQA Guidelines § 15062(f).
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impacts. The County concludes that “the toxics impact related to construction would
be less than significant.”137 The County lacks substantial evidence to support this
conclusion. Instead, Dr. Fox provides substantial evidence that the public health
risk may be significant.138

CEQA requires lead agencies to prepare risk assessments to evaluate the
nature and extent of the health hazards posed by exposure to toxic materials
released by a project. CEQA Guidelines section 15126.2(a) expressly requires a
CEQA document to discuss the “health and safety problems caused by the physical
changes that a project will precipitate.”!3? Numerous cases have held that CEQA
must analyze human health impacts. For example, in Communities for a Better
Environment v. South Coast Air Quality Management District,'40 the Supreme
Court held that a Mitigated Negative Declaration for a refinery was inadequate for
failure to analyze nitrogen oxide emissions, pollutants known to have significant
effects on human health.14!

The Courts of Appeal have repeatedly held that a CEQA document must
analyze impacts of projects on human health. In Communities for a Better
Environment v. City of Richmond, the court held that a CEQA document is
inadequate where it “does not address the public health or other environmental
consequences of processing heavier crude [thereby emitting Toxic Air Contaminants
(“TAC”)], let alone analyze, quantify, or propose measures to mitigate those
impacts.”142 In Bakersfield Citizens for Local Control v. City of Bakersfield,143 the
court held that an EIR for a commercial shopping center was inadequate because it
failed to correlate adverse air quality impacts to resulting adverse health impacts
on surrounding communities. The court explained:

137 DEIR, § 4.2, p. 31.

138 Fox Comments, p. 2.

139 CEQA Guidelines, § 15126.2(a).

140 Communities for a Better Environment v. South Coast Air Quality Management District, (2010) 48
Cal. 4th 310, 317.

141 48 Cal.4th at 317.

142 Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 82. See
also Californians for Alternatives to Toxics v. Cal. Dep’t of Food & Agric. (2006) 136 Cal.App.4th 1,
16, (EIR on statewide application of pesticide was inadequate when it failed to independently
evaluate risks of toxic exposure.)

143 (2004) 124 Cal.App.4th 1184, 1219-20 (“on remand, the health impacts resulting from the adverse
air quality impacts must be identified and analyzed in the new EIR’s.”).
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[The] City’s failure to...correlate the adverse air quality impacts to resulting
adverse health consequences, cannot be dismissed as harmless or
insignificant defects. As a result of these omissions, meaningful assessment
of the true scope of numerous potentially serious adverse environmental
effects was thwarted. No discrete or severable aspects of the projects are
unaffected by the omitted analyses; the defects relate to the shopping centers
in their entirety, not just to one specific retailer. These deficiencies precluded
informed public participation and decision making.144

In Berkeley Keep Jets Over the Bay Com. v. Bd. of Port Comrs.,1%5 the court
held that an EIR must include a “human health risk assessment.”146 In Berkeley
Jets, the Port of Oakland approved a development plan for the Oakland
International Airport. The EIR admitted that the Project would result in an
increase in the release of TACs, which were known to cause both carcinogenic and
adverse noncarcinogenic health effects.14” The EIR adopted mitigation measures to
reduce TAC emissions but failed to perform a health risk assessment to quantify the
Project’s impacts on human health. The court held that the mitigation measures
alone were insufficient, and that the Port had a duty to analyze the health risks
associated with exposure to TACs:

The Port has not cited us to any reasonably conscientious effort it took either
to collect additional data or to make further inquiries of environmental or
regulatory agencies having expertise in the matter. These failures flout the
requirement that the lead agency consult “with all responsible agencies and
with any other public agency which has jurisdiction by law over natural
resources affected by the project . ...” (§ 21080.3, subd. (a).) At the very least,
the documents submitted by the public raised substantial questions about the
project’s effects on the environment and the unknown health risks to the
area’s residents...the Port has not offered any justification why more
definitive information could not have been provided....The EIR’s approach of
simply labeling the effect “significant” without accompanying analysis of the
project’s impact on the health of the Airport’s employees and nearby

144 [d., at 1220-21.

145 Berkeley Keep Jets Over the Bay Com. v. Bd. of Port Comrs. (“Berkeley Jets”) (2001) 91 Cal.App.4th
1344.

16 Id., at 1369.
W7 Id., at 1364.
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residents is inadequate to meet the environmental assessment requirements
of CEQA.148

Here, the County is required to conduct an assessment of the Project’s
potentially significant public health impacts. As in Berkeley Jets, there is no dispute
that the Project will use off-road diesel construction equipment and on-road heavy-
duty diesel trucks that generate Diesel Particulate Matter (‘DPM”) emissions.14?
The IS/MND identifies DPM as the main TAC of concern.13¢ Construction would
occur near sensitive receptors1s! over a period of approximately 18 months.152 There
is also no dispute that the County did not prepare an assessment of the health risks
associated with that exposure. This violates CEQA’s requirement that the lead
agency correlate the adverse air quality impacts generated by a project to their
resulting adverse health consequences.153

The courts may not look for “perfection” in a CEQA document, but do expect
“adequacy, completeness, and a good faith effort at full disclosure [in an EIR].”154
The County has failed to meet these requirements. Dr. Fox explains that health risk
assessments are routinely performed for construction projects and due to the
proximity to sensitive receptors and duration of construction.!3® The failure to
prepare a health risk assessment is a glaring omission. The County must prepare a
health risk assessment to adequately disclose, analyze, and mitigate the Project’s
public health risks and disclose those significant risks in a revised and recirculated
document.

The Response Memorandum suggests that Dr. Fox did not provide evidence
to show a need for a health risk assessment by arguing that the South Coast Air
Quality Management District (“SCAQMD”) does not have a recommendation or

148 Id. at 1370-71.
149 Fox Comments, p. 2.
150 Fox Comments, p. 2.

151 Fox Comments, p. 2 (some sensitive receptors are less than 25 meters from excavation work).
152 DEIR, § 4.2, p. 31.

153 Berkeley Jets, 91 Cal.App.4th at 1370-71; DEIR, § 4.2, pp. 23-24 (identifying significant
unmitigated construction emissions)

154 CEQA Guidelines, § 15151.

155 Fox Comments, p. 5.
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threshold at which a health risk assessment should be performed.156 This
suggestion, however, ignores Dr. Fox’s previous comments citing the Office of
Environmental Health Hazard Assessment’s (‘OEHHA”) guidance for determining
when a health risk assessment must be completed.157 Further, since 2002
SCAQMD guidance has also recommended that mobile source health risk
assessments should be prepared for all projects involving vehicular

trips. SCAQMD’s Health Risk Assessment Guidance for Analyzing Cancer Risks
from Mobile Source Diesel Emissions explain that “in the event that the proposed
project generates or attracts vehicular trips, especially heavy-duty diesel-fueled
vehicles, it is recommended that the lead agency perform a mobile source health
risk assessment.” The SCAQMD mobile source guidance does not create any
exception for projects that comply with CARB regulations.158

The Response Memorandum cites a “screening health risk assessment,”
which provides an estimate of impacts below SCAQMD’s thresholds for cancer
impacts.159 Dr. Fox notes that OEHHA requires a formal health risk assessment,
not a “screening health risk assessment.”160 Dr. Fox also finds that the assessment
in the Response Memorandum was not publicly evaluated, uses improper model
inputs, only evaluated DPM and no other TACs, used inappropriate risk factors, did
not include acute exposure, and did not address cumulative impacts.161

Dr. Fox did prepare an assessment using OEHHA procedures which
determined that there is a medium to high cancer risk from construction activities
on the Project site, thus meeting the OEHHA threshold to require a formal health
risk assessment, which the County was required to provide prior to Project
approval.162

156 Response Memo, p. 1.

157 Fox Response, p. 1.

158 See “Mobile Source Toxics Analysis,” SCAQMD, (Aug. 2002) available at:
http:/iwww.aqmd.gov/home/regulations/ceqa/air-quality-analysis-handbook/mobile-source-toxics-

analysis.
159 Response Memo, p. 1.

160 Fox Response, p. 2.
161 Fox Response, pp. 2-4.
162 Fox Response, p. 4.
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B. The IS/MND Fails to Adequately Disclose, Analyze and Mitigate
the Project’s Potentially Significant Odor Impacts.

Rather than conduct an adequate analysis of odor impacts from construction,
the IS/MND merely concludes that odor impacts would be less than significant. The
County’s conclusion is flawed for several reasons.

First, CEQA requires a lead agency to identify all potentially significant
environmental effects. Significant effects may be “both short-term and long-
term.”163 Thus, even temporary Project impacts may have significant effects on the
environment that require mitigation.64 CEQA does not permit the County to
dismiss odor impacts on the basis that they are “temporary.”

Second, the County lacks substantial evidence to support its less-than-
significant impact conclusion. Project construction will result in diesel exhaust.165
As Dr. Fox explains, the odors associated with diesel exhaust “are characterized by
offensive odors.”166 Yet, the IS/MND does not contain any analysis at all to support
its conclusion that odor impacts would not be significant.!67 The only way to
conclude that odor impacts are insignificant is to use air dispersion modeling to
estimate ambient concentrations of DPM at nearby sensitive receptors and compare
the resulting concentrations to DPM odor thresholds.168 In any case, the County
conducted no analysis whatsoever. Thus, the IS/MND fails as an informational
document under CEQA and the County lacks substantial evidence to support its
conclusion.

Whereas the IS/MND lacks substantial evidence to support its conclusion, Dr.
Fox provides substantial evidence based on her expert opinion that odor impacts
will be significant.169 The County admits that the primary source of odor
anticipated from the construction of the proposed Project would be exhaust
emissions from the diesel equipment. Dr. Fox comments, “[b]ased on my personal

163 CEQA Guidelines, § 15126.2(a).
164 CEQA Guidelines, § 15126.2(a).
165 Fox Comments, p. 5.
166 Fox Comments, p. 6.
167 Fox Comments, p. 6.
168 Fox Comments, p. 7.

169 CEQA Guidelines, § 15384.
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experience at construction sites, residential areas are close enough to Project
construction sites for residents to smell noxious diesel and other exhaust fumes.”170
Furthermore, mitigation is available and should be required to reduce the
significant odor impact from all construction within at least 1,000 feet of sensitive
receptors.1’! For example, the construction equipment can be equipped with diesel
oxidation catalysts, which eliminate odors.172

The IS/MND fails as an information disclosure document by failing to
adequately analyze and disclose the Project’s potentially significant odor impacts.
Consequently, the County must revise and recirculate the analysis in a draft EIR to
adequately disclose, analyze and mitigate the Project’s significant odor impact.

The Response Memorandum suggests that odors were analyzed in accordance
with the CEQA Guidelines and SCAQMD’s thresholds of significance.1’? However,
the IS/MND does not contain any odor analysis at all.!”4 The Response
Memorandum identifies various uncited studies to argue that sulfur oxides are the
primary source of odors from diesel engines, and that sulfur oxide emissions have
been greatly reduced.!”™ Dr. Fox counters this unfounded assertion with a
published study that shows that aldehydes are the primary source of odor from
diesel engines.176 Rules cited by SCAQMD and the California Air Resources Board
are also inapposite since they do not apply until after emissions occur, or do not
account for running emissions, respectively.177

C. The IS/MND Underestimates Potentially Significant
Construction Emissions

The IS/MND contains numerous flaws in its air quality analysis, rendering
the analysis unreliable and the impacts underestimated. The County must revise

170 Fox Comments, p. 6.
171 Fox Comments, p. 8.
172 Fox Comments, p. 8.
173 Response Memo, p. 2.
174 Fox Response, p. 4.
175 Response Memo, p. 2.
176 Fox Response, p. 5.
177 Fox Response, p. 5.
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the air quality analysis to account for all sources of construction emissions and
operational emissions in a recirculated environmental document.

The IS/MND omits highly relevant information from its air quality analysis.
As a result, the IS/MND underestimates construction emissions. Dr. Fox explains
that the CalEEMod fails to account for all sources of PM10 and PM2.5 construction
emissions.

First, CalEEMod omits windblown dust from graded areas and storage piles
and fugitive dust from off-road travel.1” As Dr. Fox explains, these emissions must
be separately calculated using a different tool, the U.S. EPA Compilation of Air
Pollution Emissions Factors AP-42.179 Once separately calculated, those emissions
must be added to the CalEEMod total.!8¢ Dr. Fox provides substantial evidence that
windblown dust from graded areas and storage piles and fugitive dust from off-road
travel can be the major sources of PM10 and PM2.5 emissions from construction
projects.181

Dr. Fox adds that dust emissions during construction are unique to
individual sites. Here, the Project is sited on desert land in Coachella Flats, which
will create greater particulate matter emissions than default conditions.182 As such,
the default conditions should have been calibrated to reflect the actual site.183

The IS/MND omits sources of emissions from cutting up and dismantling 291
existing wind turbines. The only source of emissions from decommissioning listed
in the IS/MND addresses off-road construction impacts. A major source of
emissions has been left out of decommissioning from fibers that can be released
during cutting up of turbine blades, and any industrial equipment used during
decommissioning.!84

178 Fox Comments, p. 12.
179 Fox Comments, p. 12.
180 Fox Comments, p. 12.
181 Fox Comments, p. 12.
182 Fox Comments, p. 13.
183 Fox Comments, p. 13.
184 Fox Comments, p. 13.
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The IS/MND states that the existing turbine blades will be recycled. No
analysis is provided including the emissions from disposal of the cut-up blades.185 If
they can be recycled, then the IS/MND must determine emissions of moving the
material to the recycling center.186

Finally, the IS/MND severely underestimates emissions from moving the
large new turbines to the site. These turbines would require non-standard heavy-
duty transportation, including ships, barges, rail, trucks, or a combination
thereof.187 No analysis is attempted to determine the impacts from this activity.188

This underestimation of construction emissions fails to provide the public
with accurate information regarding the scope and severity of potentially significant
impacts to air quality. The County must correct its analysis and recirculate the
revised analysis to reflect these potentially significant impacts.

The Response Memorandum argues that the CalEEMod analysis used
includes Santa Ana wind gusts up to 50 mph and that SCAQMD’s Fugitive Dust
rules apply.189 It continues to assert that the IS/MND includes fugitive dust
emissions from work on unpaved roads.190

Dr. Fox notes that the CalEEMod analysis used for the project assumed a 7.5
mph wind speed, which is well below gusts up to 50 mph.191 The SCAQMD rules do
not apply until wind speeds reach 25 mph, therefore impacts from gusts between 7.5
and 25 mph were not included.!®2 The IS/MND ignores the fact that the CalEEMod
explicitly states that fugitive dust from construction is not included.!9 Dr. Fox has
provided substantial evidence that the model also does not include decommissioning

185 Fox Comments, pp. 13-14.
186 Fox Comments, p. 14.

187 Fox Comments, p. 14.

188 Fox Comments, p. 14.

189 Response Memo, p. 2.

190 Response Memo, p. 3.

191 Fox Response, p. 6.

192 Fox Response, pp. 5-6.

193 Fox Response, p. 6.
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of the existing facilities.!94 The IS/MND does not include all sources of emission,
and thus underestimates impacts.

D. The IS/MND Underestimates the Project’s Potentially
Significant Valley Fever Impacts and Lacks Appropriate
Mitigation

The IS/MND summarily dismisses the Project’s threat of Valley Fever to
workers and sensitive receptors in the project area, while failing to implement
feasible mitigation measures to lessen its impact. Valley Fever is a disease that can
spread when people are exposed to spores during ground disturbance, such as this
Project’s construction.195 Impacts to human health are severe, including possible
death, and there is no known cure.196 Sensitive receptors near the Project site,
including workers and those who live nearby are at risk from exposure from
disturbed dust, both during construction and during high-wind events.197

Despite this risk, the IS/MND does not include any mitigation to protect the
public.198 Dr. Fox has identified several mitigation measures that can feasibly be

implemented to reduce the Project’s potentially significant public health impacts
from Valley Fever, including:

1) Reevaluating and updating the Injury and Illness Prevention Program to
ensure Valley Fever safeguards are included,

2) Training all employees on Valley Fever related issues,

3) Controlling dust exposure,

4) Preventing transporting deadly spores out of endemic areas, and

19¢ Fox Response, p. 6.

195 Fox Comments, p. 20.

198 Fox Comments, p. 22.

197 Fox Comments, p. 21.

198 Fox Comments, pp. 24-25.
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5) Improving medical surveillance for all employees.199

The County’s lack of adequate analysis of potentially significant impacts from
the Project exposing people to Valley Fever and feasible mitigation for Valley Fever
renders the IS/MND insufficient under CEQA. The County must revise and
recirculate an EIR to disclose and mitigate these serious impacts.

The Response Memorandum contends that Riverside County is not “highly
endemic” for Valley Fever, compliance with SCAQMD rules would reduce exposure,
and that general regulations on exposure from the California Department of
Industrial Relations (“CDIR”) would sufficiently protect workers.200

Dr. Fox provides substantial evidence that it does not matter how endemic
Riverside County is to risk exposing workers to Valley Fever, but that simply being
endemic is sufficient.20! The County has no evidence to support the claim that there
will not be exposure of Valley Fever to workers. Regardless, in this case, an EIR is
required because substantial evidence shows a significant impact may occur.
SCAQMD fugitive dust rules cited only address PM 2.5 and 10, which are larger
than Valley Fever spores, and thus insufficient.202 Dr. Fox also found that CDIR
regulations have been in existence on numerous other sites where Valley Fever
exposure occurred, thus demonstrating that they are insufficient to fully protect
workers.203 Dr. Fox has provided feasible mitigation measures to protect workers,
which must be applied to this project.

E. The IS/MND Incorrectly Assumes No Potentially Significant
Impacts to Birds and Bats from Taller Wind Turbines

As stated above, the County in the IS/MND fails to describe the existing
environmental setting for avian and bat mortality. Instead, the County concludes,
without any evidence, that a smaller number of turbines means less impacts. Ms.

199 Fox Comments, pp. 25-27.
200 Response Memo, pp. 3-4.
201 Fox Response, p. 7.

202 Fox Response, p. 7.

203 Fox Response, pp. 7-8.
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Owens explains that the County’s statement is unsupported and incorrect since
other repowering projects have resulted in increased impacts to species.204

Although the IS/MND does not provide substantial evidence to support its
claim. Ms. Owens provides substantial evidence based on data and her expert
opinion that the Project’s impacts from avian and bat mortality may be significant.
There is an increase in mortality with an increase in wind turbine hub heights.205
Many raptors, including Golden Eagles, prefer higher flight paths between 300-600
feet, which would be above the height of the existing wind turbines, but directly in
the range of the proposed Project’s wind turbines.206 Because Golden Eagles are
fully protected under the Fish and Game code, take of just one would be significant,
thus the increased collision risk from the new turbines is potentially significant.

Bat mortality can also vary greatly depending on which species are present
because of differences in foraging and migrating.207 The County cannot support its
claim in the IS/MND that there will not be any impacts to bats, since the County
never analyzed any bat species which could occur near the Project.

The Bio Memorandum suggests that our previous comments do not provide
evidence that the project may have a potentially significant impact to bats. Ms.
Owens has provided expert evidence that the Project will cause bat mortality. Bats
can be present at the Project site because they fly, forage, and migrate through the
area.?%® Bats are attracted to lights, which must be installed on the Project.209

Ms. Owens provides additional expertise that turbine siting is critical for
limiting impacts to species.2l0 Specifically, birds tend to return to places of birth for
future breeding.2!! If turbines are sited closer to nests, instinct of birds to avoid
human activities can adversely impact their success at breeding in their traditional

204 Owens’ Comments, p. 2.
205 Owens’ Comments, p. 2.
206 Owens’ Comments, p. 3.
207 Owens’ Comments, p. 3.
208 Owens’ Response, p. 24.
209 Owens’ Response, p. 24.
210 Owens’ Response, p. 9.

211 Owens’ Response, p. 9.
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homes.212 The Project proposes new turbines further north than before, into the
foothills.213 No analysis has been done to determine any impacts from turbines
being located in these areas. 214

The County in the IS/MND fails to provide the public with accurate
information regarding the scope and severity of the Project’s potentially significant
impacts from avian and bat mortality. The County must provide analysis supported
by substantial evidence and must recirculate the revised analysis to disclose,
analyze and mitigate these potentially significant impacts.

F. The IS/MND Fails to Adequately Disclose, Analyze and Mitigate
the Project’s Potentially Significant Impacts to Special-Status
Species

The County lacks any data to support its claims in the IS/MND that the
Project will not impact sensitive species that may occur at or near the Project site,
since the County never actually analyzed whether those species may exist on the
Project site or impacted area. Instead, the County only suggests that the Project
would be consistent with the CVMSHCP, which does not address every special
status species that may be found on the site.215

Ms. Owens notes that a Biological Technical Report is normally provided
with an environmental review document, prepared pursuant to CEQA, since the
environmental review document is required to contain detailed analyses of species
that may occur and a baseline from which to determine a Project’s potentially
significant impacts.2!6 Without a biological technical report that covers all special-
status species that may occur on the Project site, there is no substantial evidence to
support the County’s conclusion that the Project will not have potentially significant
impacts to the many sensitive plant and animal species that are found near the site.

212 Owens’ Response, p. 10.
213 Owens’ Response, p. 9.
214 Owens’ Response, p. 10.
215 Owens’ Comments, p. 12.
218 Qwens’ Comments, p. 12.
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The Bio Memorandum responds by suggesting that Appendix C is a
Biological Technical Report that complies with CEQA.217 This report did not
actually conduct any focused surveys on species or habitat present on the project
site, nor did it provide any specific data to support its claims.218 Ms. Owens points
out that the California Natural Diversity Database (‘CNDD”) identifies 145
sensitive species that can occur in the region, however Appendix B only lists 43
species.219

The Bio Memorandum also states that the adherence to the CVMSHCP will
ensure that impacts to sensitive species are reduced to a less-than-significant
level.220 Ag stated above, the JPR process has not concluded, so this determination
could not have been made at the time of Project approval. Additionally, the
CVMSHCP only addresses impacts to habitat for certain species, while Ms. Owen’s
research and the CNDD provide evidence that more species may be present, and
those species may be harmed by project construction and operation.

Under CEQA, the burden is on the County to investigate a Project’s impacts
to species when the County is made aware that there are endangered species and
suitable habitat at the Project site.22! The County must conduct focused surveys to
determine the extent to which the project may impact special-status species,
independent of the single day survey that was conducted.222

In addition to avian and bat mortality, Ms. Owens’ expert opinion supported
by data provides substantial evidence that there may be potentially significant
1mpacts to special-status species, such as Coachella Fringe-Toed Lizards,
Swainson’s Hawk, and Burrowing Owls, particularly during Project construction.?23
Noise, dust, and vehicles can kill or harass sensitive species that are found at or

217 Bio Memo, pp. 2-3.

218 Owens’ Comments, pp. 11-12

219 Owens’ Comments, p. 11; IS/MND at Appendix B of Appendix C.
220 Bio Memo, pp. 2-3.

221 Napa Citizens for Honest Gout. v. Napa Co. Bd. Of Supervisors (Aug. 3, 2001) 91 Cal.App.4th 342,
384-385.

222 Owens’ Response, pp. 8-9.

223 Owens’ Comments, p. 7.
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near the Project site.22¢ Because the CVMSHCP only address loss of habitat, not
direct impacts, further analysis must be done.

As explained above, the Bio Memorandums claim that the public does not
provide evidence that taller turbines can have greater impact is false. As stated,
without substantial evidence to determine existing mortality, and reliable studies to
determine Project mortality, no comparison can be made to support the IS/MND
claim that harm can occur. Therefore, the IS/MND fails to comply with CEQA as a
matter of law.

G. The IS/MND Fails to Adequately Disclose, Analyze and Mitigate
the Project’s Potentially Significant Impacts to Migratory
Birds

Because the County misstates the law regarding the MBTA, it never provided
studies or determinations whether the Project will take migratory birds. Ms.
Owens has provided substantial evidence that numerous migratory birds are
present at the Project site and may be significantly impacted by the Project.?25 Any
take of migratory birds is prohibited, unless a permit has been granted by the
Secretary of the Interior.226

Because the County has not provided a baseline, nor conducted any surveys
on migratory birds, and asserts, contrary to the law, that they do not have to, the
County fails to provide substantial evidence that the Project will not have a
potentially significant impact. Ms. Owens’ expert opinion provides substantial
evidence that migratory birds are present at the site and may be significantly
impacted, citing a study that identifies that 217 of the 535 bird species in California
have been found in the San Gorgonio Pass, with a greater percentage of those
species being migratory birds.22?” The County must conduct further analysis to
disclose, analyze, and mitigate potentially significant impacts to migratory birds.

224 Owens’ Comments, p. 7.
225 Owens’ Response, p. 13.
226 Fish and Game Code § 3513.
227 OQwens’ Response, p. 13.
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Since the County in the IS/MND does not adequately disclose, analyze, or
mitigate the Project’s potentially significant impacts to species present at the
Project site, the IS/MND fails as an informational document. The County must
revise and recirculate the analysis to adequately disclose, analyze, and mitigate the
Project’s potentially significant impacts on biological resources, including special-
status species and migratory birds.

VII. THE MITIGATION MEASURES IN THE IS/MND FAIL TO
ADEQUATELY MITIGATE IMPACTS TO BIOLOGICAL RESOURCES

An MND must include all mitigation measures included in the project to
avoid potentially significant effects.228 The IS/MND concludes that compliance with
the CVMSHCP is adequate mitigation. The CVMSHCP does not address every
species, and the IS/MND does not detail what specific guidelines from the
CVMSHCP are being adopted as conditions of Project approval.229 Thus, the
County fails to require in the IS/MND specific, enforceable, and in some cases any,
mitigation for the Project’s potentially significant impacts on many species. The
County must revise and recirculate the analysis to identify adequate mitigation for
the Project’s significant biological resources impacts.

VIII. THE IS/MND IMPROPERLY RELIES ON “DESIGN FEATURES” AND
NONBINDING MITIGATION MEASURES

The County in the IS/MND suggests that following construction, revegetation
of the area will occur.23¢ However, the County fails completely to disclose the actual
potentially significant impact in order for the public and decisionmakers to be able
to determine whether the mitigation will actually reduce impacts. Therefore, the
County improperly applies mitigation before actually disclosing the extent of the
significant impact.23! Furthermore, revegetation is non-binding and, as Ms. Owens
suggests, unlikely to occur.232

228 Pub. Res. Code § 21080(c); 14 CCR § 15071(e).
229 Owens’ Comments, pp. 12-13.

230 [S/MND, p. 6.

231 [S/MND, p. 6.

232 Owens’ Comments, p. 5.
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A. Failure to Disclose Potentially Significant Impacts Prior to
Mitigation.

The County’s application of mitigation to the Project’s unmitigated impacts
violates CEQA’s requirement that the lead agency must first determine the extent
of a project’s impacts before it may apply mitigation measures to reduce those
impacts.233 Moreover, the CEQA Guidelines define “measures which are proposed
by project proponents to be included in the project” as “mitigation measures” within
the meaning of CEQA 231

As described under CEQA Guidelines Section 15370, “Mitigation” includes:

(a) Avoiding the impact altogether by not taking a certain action or parts of an
action.

(b) Minimizing impacts by limiting the degree or magnitude of the action and its
implementation.

(c) Rectifying the impact by repairing, rehabilitating, or restoring the impacted
environment.

(d) Reducing or eliminating the impact over time by preservation and
- maintenance operations during the life of the action.

(e) Compensating for the impact by replacing or providing substitute resources
or environments.

Lotus v. Department of Transportation?35 clarified the requirements of CEQA
Guideline 15370. In Lotus, the court held that “avoidance, minimization and/or
mitigation measures,” are not “part of the project.”236 Rather, they are mitigation
measures designed to reduce or eliminate environmental impacts of the Project and
must be treated as such. Mitigation measures cannot be incorporated in an EIR’s

233 14 CCR § 15370; Lotus v. Dep't of Transp. (2014) 223 Cal.App.4th 645, 651-52.
23414 CCR 15126.4(a)(1)(A).

235 Lotus v. Dept. of Transportation (2013) 223 Cal. App.4tt 650.

236 Id. at 656.
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initial calculation of the Project’s unmitigated impacts because the analysis of
unmitigated impacts, by definition, must accurately assess such impacts before any
mitigation measures to reduce those impacts are applied.237

Because CEQA and Lotus prohibit the compressing of a mitigation measure
with the Project, the ISSMND’s lack of analysis of impacts caused by the Project’s
impacts from land disturbance, violates CEQA. The analysis should be revised to
disclose the severity of all potentially significant impacts prior to mitigation.

B. Failure to Require Enforceable Mitigation.

i. Proposed Revegetation Plan

Mitigation measures must be enforceable through conditions of approval,
contracts or other means that are legally binding.238 This requirement is intended
to ensure that mitigation measures will actually be implemented, not merely
adopted and then ignored.23® The IS/MND reliance on revegetation fails to meet
this threshold requirement because the measures are not incorporated as binding
mitigation measures for the Project. This plan will be created after the JPR
process, well after project approval. As a result, the IS/MND fails to include any
details or binding mechanism to ensure that the Applicant will be required to
implement these measures for the Project.

ii. Bird Diverters

The Applicant mentioned during the November 28, 2018 Planning
Commission hearing that they will install bird diverters on guy wires for
meteorological towers in order to limit impact to birds. This mitigation measure
was never included as a condition of the project and is not enforceable and may lead
to unmitigated significant impacts.

237 Id. at 651 - 52.

238 PRC § 21081.6(b); 14 CCR § 15126.4(a)(2); Lotus v. Dep't of Transp. (2014) 223 Cal. App. 4th 645,
651-52.

239 Fed’n of Hillside & Canyon Ass’n v. City of Los Angeles (2000) 83 Cal. App. 4th 1252, 1261;
Anderson First Coal. v. City of Anderson (2005) 130 Cal.4th 1173, 1186.
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Without an enforceable mechanism, the Restoration Plan for revegetation
and installation of bird diverters may not happen, and the IS/MND’s conclusions
that the Project’s impacts will be less than significant with these measures
incorporated are unsupported. The County must include the Restoration Plan with
revegetation of disturbed lands from the Project as a binding mitigation
requirement.

The Bio Memorandum asserts that the public does not have evidence that
mitigation measures will not be implemented.240 This is an unfounded legal opinion
which does not show that the Project has complied with CEQA’s mandate to include
binding mitigation measures.

IX. THE IS/MND IMPROPERLY DEFERS MITIGATION OF
SIGNIFICANT IMPACTS

It is generally improper to defer the formulation of mitigation measures.24!
An exception to this general rule applies when the agency has committed itself to
specific performance criteria for evaluating the efficacy of the measures to be
implemented in the future, and the future mitigation measures are formulated and
operational before the project activity that they regulate begins.242 As the courts
have explained, deferral of mitigation may be permitted only where the lead agency:
(1) undertakes a complete analysis of the significance of the environmental impact;
(2) proposes potential mitigation measures early in the planning process; and (3)
articulates specific performance criteria that would ensure that adequate mitigation
measures were eventually implemented.243

A. The IS/MND Defers Mitigation of Significant Impacts for
Coachella Valley Jerusalem Cricket Habitat Loss

As noted above, the IS/MND has determined that impacts to the Coachella
Valley Jerusalem Cricket are significant and that mitigation will require acquiring
habitat, however there is not suitable habitat in place within the Conservation

240 Bio Memo, p. 3.

241 14 CCR § 15126.4(a)(1)(B); POET v. CARB, 218 Cal.App.4th at 735.

242 POET, 218 Cal. App.4th at 738.

243 Comtys. for a Better Enuv’t v. City of Richmond (2010) 184 Cal.App.4th 70, 95; Cal. Native Plant
Socy’v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 621.
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Area. Properly mitigating this habitat may require future actions by USFWS and
CDFW, who may not approve plans to provide mitigation. Deferral of this
mitigation makes it uncertain whether habitat is available, or if the USFWS and
CDFW will approve it, potentially leaving the impact unmitigated.

Mitigation will require revegetation of disturbed lands, the details which is
not to be revealed until a future Restoration Plan is approved by the CVCC and
County. The IS/MND says but provides no assurances that this will be completed
prior to any ground disturbance.244 Approval of the Restoration Plan should occur
with or before project approval, not after. This future action may not occur or may
be insufficient to fully mitigate the significant impacts, as required. If impacts
cannot be fully mitigated, it will be too late to change the Project to reduce impacts
to a less-than-significant level.

This deferral of mitigation will have impacts to the region and its workers
because the Project without mitigation will exceed Rough Step for the Coachella
Valley. This will prevent the County from approving any other projects that may
impact the Coachella Valley Jerusalem Cricket until this mitigation is completed.245

The Bio Memorandum argues that our previous comments had no basis to
allege that the County will not adhere to mitigation requirements.246 First, as
stated above, this is an unfounded legal opinion. Second, mitigation measures are
improperly deferred when they are not formulated and not held to certain
performance criteria. Without a completed JPR and Restoration Plan, it cannot be
determined by the County or the public that the Project’s mitigation was adequate,
because the County and public would have no assurances what the mitigation
measures were or what their impact would be, or whether they will actually reduce
significant impacts to a less-than-significant level.

The IS/MND must be withdrawn and recirculated with appropriate

mitigation measures identified and required with the project approval, not at a later
time as was done here.

244 [s/MND, p. 34.

245 See Coachella Valley Conservation Commission, Draft Joint Project Review (JPR) (Oct. 30, 2018),
p. 3., Exhibit G.
246 Bio Memo, p. 3.
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X. CONCLUSION

Substantial evidence supports more than a fair argument that the Project
may result in potentially significant adverse public health, transportation, odor and
biological resource impacts that were not identified in the IS/MND, and thus have
not been adequately analyzed or mitigated. The IS/MND also fails to comply with
CEQA as a matter of law. We urge the County to fulfill its responsibilities under
CEQA by granting this appeal, withdrawing the IS/MND and preparing a legally
adequate EIR to rectify the legal errors and address the potentially significant
impacts described in this comment letter and the attached letters from Dr. Fox and
Ms. Owens. This is the only way the County and the public will be able to ensure
that the Project’s potentially significant environmental impacts are mitigated to
less than significant levels.

Sincerely,

Kyle Jones

KCJ:];1

Attachments
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1. INTRODUCTION

Painted Hills Wind, LLC (the Applicant) proposes to decommission and remove
approximately 291 existing antiquated wind turbines and install up to 14 new wind turbines
and related infrastructure, up to 500 feet in height, with a per turbine generating capacity of
between 2.0 and 4.2 megawatts (MW) within the Wind Energy Resource (W-E) Zone (the
Project).

I reviewed the Initial Study/Mitigated Negative Declaration (IS/MND)! and supporting
Variance Application (Application).2 The Public Hearing Notice refers to this collection of
information as a “Mitigated Negative Declaration” or MND.?> My analysis of this information
indicates that:

e construction health risks were not evaluated and are potentially significant;

* construction odor impacts were not evaluated and are potentially significant;

» construction emissions are not adequately supported, significantly
underestimated, and potentially significant when corrected;

* waste disposal impacts were not evaluated and are potentially significant;

» worker health and safety issues were not evaluated and are potentially
significant;

e traffic impacts were not evaluated and are potentially significant; and

» Valley Fever impacts were not evaluated and are potentially significant.

In sum, in my opinion the Initial Study/Mitigated Negative Declaration and supporting
Application are substantially deficient. An IS and/or an MND can be prepared only when
there is no substantial evidence in light of the whole record before the lead agency that the
project will not have a significant effect on the environment. An environmental impact report
(EIR) must be prepared when there is substantial evidence in the record that supports a fair
argument that significant impacts may occur. My analysis below indicates that there is
substantial evidence that the Project will result in significant impacts, requiring that an EIR be
prepared. Further, the IS/MND does not fulfill its mandate as an informational document
under CEQA to inform the public of potential impacts, lacks substantial evidence to support its
conclusions, fails to identify significant impacts, and fails to require adequate mitigation for
significant impacts.

My resume is included in Exhibit 1 to these Comments. Ihave over 40 years of
experience in the field of environmental engineering, including air emissions and air pollution
control; greenhouse gas (GHG) emission inventory and control; water quality and water supply

1 County of Riverside, Environmental Assessment Form: Initial Study.

2 Dudek, WECS and Zoning Variance Application Packages for the Painted Hills Wind Energy
Repowering Project, Prepared for County of Riverside, Planning Department, June 2018 (Application).

% Notice of Public Hearing and Intent to Adopt a Mitigated Negative Declaration, November 28, 2018;
available at: https./ /planning.rctlma.org/ Portals/0/ hearings/pc/2018/11-28-
18%20WCS180001 %20PC_1.pdf?ver=2018-11-09-083619-600.




investigations; hazardous waste investigations; risk of upset modeling; environmental
permitting; nuisance investigations (odor, noise); environmental impact reports (EIRs),
including CEQA/NEPA documentation; risk assessments; and litigation support. I have M.S.
and Ph.D. degrees in environmental engineering from the University of California at Berkeley.
[ am a licensed professional engineer in California.

I have prepared comments, responses to comments and sections of CEQA and NEPA
documents on air quality, greenhouse gas emissions, water supply, water quality, hazardous
waste, public health, risk assessment, worker health and safety, odor, risk of upset, noise, land
use, and other areas for well over 500 CEQA and NEPA documents. This work includes EIRs,
EISs, Initial Studies (ISs), Negative Declarations (NDs), and Mitigated Negative Declarations
(MNDs). My work has been specifically cited in two published CEQA opinions: Berkeley Keep
Jets Over the Bay Committee, City of San Leandro, and City of Alameda et al. v. Board of Port
Commissioners (2001) 111 Cal. Rptr. 2d 598, and Communities for a Better Environment v. South
Coast Air Quality Management Dist. (2010) 48 Cal. 4th 310; and has supported the record in many
other CEQA and NEPA cases.

2. CONSTRUCTION HEALTH RISKS WERE NOT EVALUATED

The Application reports significance thresholds for Toxic Air Contaminants (TACs)* and
identifies the major TAC of concern, diesel particulate matter (DPM),5 but fails to conduct any
analysis to determine if TAC emissions are below the significance thresholds. The IS and
Application indicate the nearest sensitive receptor land use, an existing residential use, is
located about 600 feet from the closest area of construction disturbance$ and the nearest receptor
distance is about 328 feet.” Further, many residences are within 2 miles of the Project site.8

Without conducting a health risk assessment (HRA), the IS/MND concluded that
construction health impacts of TACs to these nearby residents would be insignificant. Instead,
it relied on the SCAQMD localized significance thresholds (LSTs), which do not address health
risk to local receptors, but only compliance with ambient air quality standards.® This is
inconsistent with the Office of Environmental Health Hazard Assessment’s (OEHHA’s) risk
assessment guidelines for short-term construction exposures,!0 which require a formal health

* Application, pdf 442, Table 4.

% Application, pdf 422.

¢ 1S, pdf 26; Application, pdf 443, 456.
71S, pdf 26.

8 Application, Exhibit M, pdf 267.

915, pdf 26-28 and Application, pdf 442.

10 Office of Environmental Health Hazard Assessment (OEHHA), Risk Assessment Guidelines: Guidance
Manual for Preparation of Health Risk Assessments, February 2015 (OEHHA 2015), Section 8.2.10: Cancer
Risk Evaluation of Short Term Projects, pp. 8-17/18; available at https:/ / oehha.ca.gov/air/crnr/notice-
adoption-air-toxics-hot-spots-program-guidance-manual-preparation-health-risk-0.




risk assessment, not an LST lookup table based on ambient air quality impacts rather than
public health impacts. This is inadequate and incorrect. ’

First, the IS/MND and Application fail to identify all relevant TACs that would be
emitted during construction.’ TACs would include diesel particulate matter (DPM), a potent
carcinogen, aldehydes, and benzene and unidentified pollutants from cutting up turbine
components on site. See Comment 7.1. '

Second, the IS/MND and Application fail to quantify the amount of TACs that would be
emitted, which means that health impacts cannot be assessed.

Third, the IS/MND and Application fail to convert TAC emissions into ambient TAC
concentrations that exposed residents and construction workers would breathe. Health impacts
cannot be assessed without comparing ambient concentrations that would be breathed by
residents and workers with acute, chronic, and cancer significance criteria.’?

Fourth, the IS/MND and Application fail to identify the duration of construction and
the fleet composition operating in the vicinity of each residence. The durations of construction
of the various Project components are long enough to trigger a formal health risk assessment
under OEHHA risk assessment guidance.

Fifth, even if all exposures were short term, significance criteria -- acute reference
exposure levels (RELSs) -- exist for short-term (1-hour) exposures. The short-term REL for diesel
exhaust, for example, is 5 ug/m3,13 a very small value commonly present in the vicinity of
construction sites. Project construction will emit significant amounts of diesel particulate matter
(DPM), which is a potent human carcinogen.14

OEHHA guidance on construction requires that construction health risks be evaluated.
OEHHA risk assessment guidance requires a health risk assessment for construction projects
lasting longer than 2 months, and further recommends using a lower cancer risk significance
threshold?5 than cited in the IS/MND and Application.!6 The conceptual construction schedule
indicates that construction will last for about 18 months.” Six project components last 2 months
or longer —including first phase turbine decommissioning (5 months); site preparation/ grading

1 DPM is discussed generically in the Application at pdf 422, but is not identified as a TAC that would be
emitted by Project construction equipment.

125ee OEHHA, Air Toxics Hot Spots; available at: https:/ /oehha.ca.gov/air/ air-toxics-hot-spots.

13 OEHHA, OEHHA Acute, 8-hour and Chronic Reference Exposure Level (REL) Summary, June 28, 2016;
available at: https./ /oehha.ca.gov/air/ general-info/ oehha-acute-8-hour-and-chronic-reference-
exposure-level-rel-summary.

4 OEHHA, Hot Spots Unit Risk and Cancer Potency Values, p. A-3, diesel exhaust; available at:
https:/ /oehha.ca.gov/media/CPFs042909.pdf.

1> OEHHA 2015) Section 8.2.10: Cancer Risk Evaluation of Short Term Projects, pp. 8-17/18.
16 Application, Table 4, pdf 442 (10 in 1 million).
17 Application, pdf 189.




(3 months); excavation/ collector lines (3 months); foundations (2 months); installation (3
months); and second phase turbine decommissioning (7 months).’®8 The OEHHA risk
assessment guidelines, which are used throughout California for assessing health risks under
CEQA, state: ‘

Due to the uncertainty in assessing cancer risk from very shori-term exposures, we do
not recommend assessing cancer risk for projects lasting less than two months at the
MEIR. We recommend that exposure from projects longer than 2 months but less than
6 months be assumed to last 6 months (e.g., a 2-month project would be evaluated as if
itlasted 6 months). Exposure from projects lasting more than 6 months should be
evaluated for the duration of the project. In all cases, for assessing risk to residential
receptors, the exposure should be assumed fo start in the third trimester {o aliow for the
use of the ASFs {(OEHHA, 2009). Thus, for example, if the District is evaluating a
proposed 5-year mitigation praiee%ai a hazardous waste site, the cancer risks for the
residents would be calculaled based on exposures starting in the third trimester through
the first five years of life.

For the MEIW, we recommend using the same minimum exposure requirements used
for the residential receplor {i ., no evaluation for projects less than 2 1 ; projects.
longer than 2 months but less ﬂzan & months are assumedto fast 6 maa%ixs* projects
Jlonger than 6 months would be evaluated for the duration of the project). ﬁaﬂio:agh %tie
off-site worker scenario assumes that the workers are 16 years of age or older with an
Age-Sensitivity Factor of 1, another risk management consideration for short-term
project cancer assessment is whether there are women of child bearing age at th
worksite and whether the MEIW receptor has a daycare center. In this case, the
Districts may wish to treat the off-site MEIW in the same way as the residential scenario
to account for the higher susceptibility during the third trimester of pregnancy, and for

higher susceplibility of infants and children.

Fhaﬂy the ﬁaﬁ manager may w&ai foc &def a iower cari&er a';sk mm ﬁ‘:r ﬁsﬁ

managemem of Hot Sgw’fs ‘ as:iﬁixes fange amﬁﬁ a eance;’ 3‘55& af *% ;.z-e;' ﬁ&ﬁ g}ag
persons as a trigger for risk management. Permitting thresholds also vary for

each D;siﬁct There is valid scientific concern that the rate of exposure may influence
the risk — in other words, a higher exposure to a carcinogen over a short period of time
may be a greater risk than the same total exposure spread over a much longer time

jod. In addition, it is inappropriate from a public health perspective to allow a lifetime
acce;stai}%e risk to accrue in a short period of time (e.g., a vea; high exposure to a
carcinogen over a short period of time resulting Ina 1 x10°® cancer risk). ‘mus
consideration should be given for very short term projects to using a lower cancer risk
trigger for permitting decisions.

The IS/MND and Application do not contain the type of information normally relied
upon to determine if the OEHHA risk assessment guidance is complied with, including a
detailed construction schedule and maps that locate each project construction site and identify
all nearby sensitive receptors, as well as their distance from construction work and duration of
exposure.

18 [bid.



Instead, one must rely on the noise analysis to locate sensitive receptors, with no
assurance that it is complete and accurate for health risk assessment. The noise analysis, which
does locate some sensitive receptors, fails to disclose the duration of exposure or include maps
showing the location of all sensitive receptors, as would be required for an HRA. The IS/MND
and Application fail to disclose any information about TAC sensitive receptors at any of these
locations (e.g., residents, young children).

Health risk assessments are routinely performed for construction projects. The
proximity of identified sensitive receptors and the duration of construction indicate that a
health risk assessment should have been prepared for this Project. Based on my experience, [
expect that cancer and acute health impacts from DPM would be significant.

Further, the IS/MND and Application fail to recognize that Project construction
emissions would occur concurrently with and subsequent to countless other construction
projects elsewhere in the air basin. The Application and IS/MND also failed to evaluate
cumulative health impacts of construction, which are also likely significant.l? These impacts
could be mitigated by requiring catalyzed diesel particulate traps and diesel oxidation catalysts
on construction equipment. These emissions could be further reduced by

¢ using alternative fueled equipment (e.g., propane), where available;

¢ limiting engine idling to two minutes for delivery trucks and dump trucks;

» suspending construction activities during smog alerts;

o purchasing local GHG offsets that provide PM2.5 benefits; and

e employing a construction site manager to verify that engines are properly
maintained and to maintain a log.

The IS/MND and Application’s categorical dismissal of the requirements for an analysis
of health impacts to adjacent residents during Project construction is not justified. The IS/MND
and Application should be revised to include a proper health risk assessment for TAC
emissions. As the Application and IS/MND did not include a health risk assessment for Project
construction, did not identify or quantify TAC emissions, and did not include any analysis to
verify that none is required (LSTs are not applicable to health risks, only to ambient air quality),
the IS fails as an informational document under CEQA and its conclusions are not supported by
substantial evidence.

3.0 ODOR IMPACTS WERE NOT EVALUATED

The IS/MND admits that “[o]dors would be potentially generated from vehicles and
analysis that they would be “attributable to concentrations of unburned hydrocarbons from
tailpipes of construction equipment. Such odors would disperse rapidly from the Project site
and generally occur at magnitudes that would not affect substantial numbers of people.

1 Don Anair, Union of Concerned Scientists, Digging Up Trouble: The Health Risks of Construction in
California, 2006; available at http:/ /www.ucsusa.org/ sites/ default/ files /legacy/ assets/ documents/
clean_vehicles/ digging-up-trouble.pdf.




Further, Project operations do not include uses or activities associated with the creation of
objectionable odors. Therefore, impacts associated with the generation of objectionable odors
would be less than significant.”20 This is unsupported and inconsistent with my experience.

This is wrong for many reasons. First, the major source of odors during construction is
diesel exhaust, not “unburned hydrocarbons.” Second, the odors would not disperse rapidly
on days with low wind velocities. Third, substantial numbers of people do not have to be
exposed for odors to be significant to affected parties. The exposure of a single person to
adverse odors is significant.

Construction noise impacts are similar to construction odor impacts, in that noise would
also be “temporary” and would affect the same receptors. Both noise and odor would impact
local residents. The Application includes a noise analysis2! but does not include any odor
analysis. Based on my personal experience at construction sites, residential areas are close
enough to Project construction sites for residents to smell noxious diesel and other exhaust
fumes. This is a significant odor impact.

The odors and accompanying eye and nose irritation associated with diesel exhaust—
smoky, burnt, oily, kerosene —have been documented for decades.22 A 1970 EPA report noted
that “exhaust gases emitted by diesel engines are characterized by offensive odors, which can be
rated by human judges.” Elsewhere, the EPA noted that “odor is undoubtedly the prime
sensory attribute of diesel exhaust under the typical circumstances of human exposure.”?

The IS/MND and Application fail to include a map locating residents in the vicinity of
the various construction sites—a serious omission. The only way to conclude that odor impacts

2 1S, pdf 28.
2L Application, pdf 995-1048.

22 Arthur D. Little, Inc., Chemical Identification of the Odor Components in Diesel Engine Exhaust, June
1971; available at https:/ /nepis.epa.gov/Exe/ZyNET.exe/9101G0ZG.TXT?ZyActionD=ZyDocument
=&Client=EPA&Index=Prior+t0+1976&Docs=&Query=&Time=&End Time=&SearchMethod=1&TocRestr
ict=né&Toc=&TocEntry=&QField=&QFieldYear=&QFieldMonth=&QField Day=&IntQFieldOp=0&ExtQFi
eldOp=0&XmlQuery=&File=D %3 A %5Czyfiles %5CIndex % 20Data % 5C70thru75%5CTxt%5C00000021 %5
C9101G0ZG. txt&User=ANONYMOUS&Password=anonymous&SortMethod=h % 7C-&Maximum
=Documents=1&FuzzyDegree=0&ImageQuality=r75¢8 /17528 / x150y150g16 /i425&Display=hpfré&DefSee
kPage=x&SearchBack=ZyActionL&Back=Zv ActionS&BackDesc=Results % 20page&MaximumPages=1&7Z
yEntry=1&SeekPage=x&ZyPURL.

2 Amos Turk and others, Sensory Evaluation of Diesel Exhaust Odors, U.S. Department of Health,
Education, and Welfare Report; available at https://nepis.epa.gov/Exe/ZyNET.exe/
=9100H]M4.TXT?Zy ActionD=ZyDocument&Client=EPA &Index=Prior+to+1976&Docs=&Query=&Time
=&EndTime=&SearchMethod=1&TocRestrict=n&Toc=&TocEntry=&QField=&QField Year=&QFieldMont
h=&QFieldDay=&IntQFieldOp=0&ExtQFieldOp=0&XmlQuery=&File=D%3A %5Czyfiles % 5CIndex % 20D
ata %5C70thru75 %5CTxt %5C00000012 % 5C9100H]M4. txt&User=ANONYMOUS&Password=anonymous
&SortMethod=h %7C-&MaximumDocuments=1&FuzzyDegree=0&ImageQuality=r75¢8 /17528 /
=x150y150¢16/i425& Display=hpfr&DefSeekPage=x&SearchBack=7ZvActionL&Back=ZyActionS&BackDe
sc=Results %20page&MaximumPages=1&ZyEntry=1&SeekPage=x&ZyPURL#.




are insignificant is to use air dispersion modeling to estimate ambient concentrations of DPM
(and other odoriferous compounds) at nearby residences and compare the resulting
concentrations to odor thresholds. The dismissal of potential odor impacts of diesel exhaust
emissions due to their temporary nature is not acceptable. Most odors are temporary, but their
temporary nature does not render them insignificant or excuse a lead agency from evaluating
them under CEQA. Noise is also temporary, but noise impacts are routinely evaluated in
CEQA documents and were evaluated in the Application.

The odor of diesel exhaust is considered by most people to be objectionable. The EPA
found that, at high intensities, diesel exhaust may produce sufficient physiological and
psychological effects to warrant concern for public health.2¢ The nearest sensitive receptor to
the Project site is a residence located about 600 feet from construction.? A fleet of heavy-duty,
diesel-fueled construction equipment, located as close as 600 feet from a home would certainly
result in significant odor impacts for the home’s occupants and likely result in accompanying
physiological and psychological effects. Further, clouds of soot from diesel-powered equipment
when working and idling at the Project site can travel downwind for miles and drift into more
heavily populated areas.26

The IS/MND and Application fail to evaluate construction odor impacts. The analysis
of odor is no different than the analysis of construction air quality impacts. One identifies the
odoriferous compounds that would be present (in this case diesel exhaust, represented by
PM2.5 or another surrogate, such as aldehydes),” estimates their emission rates, and uses an air
dispersion model to estimate ambient concentrations of the odoriferous compounds at the

location of sensitive receptors. The modeled ambient concentrations are then compared to
published odor thresholds.?

Although the County has no specific odor guidance, the absence of specific guidance
does not mean odor impacts can be ignored. It is standard practice in such situations to review
and adopt policies and procedures adopted by other jurisdictions. Design criteria, for example,
have been developed for diesel-fueled equipment based on the 1:2000 odor dilution threshold,
including for a 400-hp diesel truck, a 250-kW diesel generator, and a 2,000-kW diesel generator.

# EPA, Health Assessment Document for Diesel Engine Exhaust, EPA/600/8-90/057F, May 2002;
available at https:/ / cfpub.epa.gov/ncea/risk/ recordisplay.cfm?deid=29060.

% Application, pdf 443.

26 Union of Concerned Scientists, Digging Up Trouble: The Health Risks of Construction Pollution in
California, 2006; available at: http:/ /sandiegohealth.org/ air/ ucsusa/ Digging-up-Trouble,pdf.

% M. M. Roy and N. N. Mustafi, Investigation of Odorous Components in the Exhaust of DI Diesel
Engines, International Conference on Mechanical Engineering, December 26-28, 2001, pp. 11 31-36;
available at https:/ /me.buet.ac.bd/icme/icme2001/ cdfiles / Papers/Environment/6_Final en01(31-

36).pdf.

2 See, for example, J. E. Alpert and N. T. Wu, Odor Modeling as a Tool in Site Planning, BioCycle
Magazine, 2012; available at https:/ / pdfs.semanticscholar.org/74fe/73042013cfb465539def89
ec97328a89%b2a.pdf.




The resulting design criteria are 5,293 pug/m3/g/s; 492 ng/ms3/g/s; and 66 ng/m3/g/s,
respectively, for this equipment.??

The IS/MND and Application do not contain any analysis at all to support the
conclusion that odor impacts would not be significant. Thus, the IS/MND fails as an
informational document under CEQA and its conclusions are not supported by substantial
evidence. In my opinion, construction odor impacts would be significant. Mitigation is
available to reduce diesel particulate matter emissions, the major source of construction odors,
and should be required for all construction equipment within at least 1,000 feet of sensitive
receptors. Construction equipment that operates near sensitive receptors, for example, can be
equipped with a diesel oxidation catalyst, which eliminates odors.30

4.0 WASTE DISPOSAL IMPACTS WERE NOT EVALUATED

The Project involves the decommissioning of 291 existing, antiquated turbines from the
Project site3? The blades, towers and nacelles would be cut up on site to facilitate movement off
site to recycling facilities.® The IS and Application fail to disclose the materials in the shells of
the wind turbine blades, which determine impacts to workers dismantling and cutting them up
as well as the impacts of their ultimate disposal. Blade material, for example, includes plastics
and organic material which would release hazardous materials on cutting up and disposal.®
The IS and Application also failed to disclose worker health impacts from dismantling the
existing turbines. However, other studies indicate the hub, nacelle, and tower are steel and the
blades glass reinforced plastic.34

Cutting up the blades on site would produce small fiber particles that create
occupational health and safety risks for workers. Inhalation, as well as skin and eye contact, can
produce moderate irritation to mucous membranes, skin, and eyes, as well as coughing.
Further, particles can produce alterations in the cellular and enzymatic components of the deep

¥ U.S. EPA and U.S. DOE (Laboratories for the 21st Century: Best Practices), Modeling Exhaust
Dispersion for Specifying Acceptable Exhaust/Intake Designs, May 2005, Table 1; available at

http:/ /labs21.1bl.gov/DPM/ Assets/bp_modeling_508.pdf.

0 W. Addy Majewski, Diesel Oxidation Catalyst, 2012; available at hitps:/ /www.dieselnet.com/ tech/
cat_doc.php.

31 Application, pdf 75.

215, pdf 5; Application, pdf 91-92, 447.

33 Niklas Andersen, Wind Turbine End-of-Life: Characterization of Waste Material, 2015, Section 7.3;
available at: https:/ /www.diva-portal.org/smash/get/diva2:873368 / FULLTEXTO01.pdf;

¥ Tyer R. Fox, Recycling Wind Turbine Blade Composite Material as Aggregate in Concrete, Master of
Science Thesis, lowa State University, Table 1; available at:

https:/ /www.imse.iastate.edu/files /2014 /03 /Fox-Tyler-Recycling-wind-turbine-blade-composite-
material-as-aggregate-in-concrete.pdf.




lung.35 These smaller pieces are then generally further crushed, shredded and milled down
until the resulting material can be divided into fibers and resins and the copper elements can be
sifted out. The IS/MND and Application are silent on this second step and does not disclose
where it occurs or include any emissions from these shredding operations.? Regardless, the
impacts must be considered.

The IS/MND and Application assert that the cut-up blades would be recycled and that a
nearby landfill would be used, classifying the impact as less than significant.” However, the
" blades, which are made of composite, are currently regarded as unrecyclable.® The currently
known available disposal methods all have significant environmental impacts, as summarized
in Table 1.2 Landfill disposal, for example is known to release methane and volatile organic
compounds that could result in significant local impacts. The IS/MND and Application fail to
disclose the impacts of landfill disposal and worker health impacts from cutting up the blades.
Thus, the IS fails as an informational document under CEQA.

% K. Ramirez-Tejeda, D. A. Turcotte, and S. Pike, Unsustainable Wind Turbine Blade Disposal Practices in
the United States: A Case for Policy Intervention and Technology Innovation, Table 1, New Solutions: A
Journal of Environmental and Occupational Health Policy, v. 26, no. 4, pp. 581-598, 2017, Exhibit 2.

3% Andersen, 2015, p. 15.
3715, pdf 75.

¥ P. Liu and C. Y. Barlow, Wind Turbine Blade Waste in 2050, Waste Management, v. 62, pp. 229-240, 2017;
abstract available at https:/ /www.ncbi.nlm.nih.gov/pubmed/28215972.

¥ Ramirez-Tejeda et al., 2017; Andersen 2015, p. 14 (“Composite material on the other hand have proven
challenging to recycle.”)
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Table 1: Existing Turbine Blade Disposal Methods and Associated Impacts

Esvironment and

5.0 IMPACTS TO MWD AQUEDUCT WERE NOT EVALUATED

\

\

!

! The Colorado River Aqueduct, a subsurface water pipe owned and operated by the

| Metropolitan Water District (MWD), bisects the Project site from east to west.# The IS/MND
and Application assert with no support that construction would not impact this aqueduct.4!
However, the IS/MND and Application failed to evaluate the impact of soil borne vibration
during decommissioning and construction, which could adversely affect the Aqueduct. The
vibration analysis only considered impacts on the nearest residence and ignored impacts on the
much closer aqueduct. Thus, the IS/MND fails as an informational document under CEQA.

\

|

|

6.0 TRANSPORTATION IMPACTS WERE NOT EVALUATED

The Project will decommission and remove about 291 existing small wind turbines and
install up to 14 new substantially larger wind turbines. The new turbines would be up to 500
feet high (blade tip to base) with rotor diameters of up to 427 feet.22 These large wind turbines
are heavy and extremely difficult to transport. It is well known, for example, that the size and
weight of these large turbines often exceed the limits of U.S. infrastructure, making them

078, pdf 9, 38.
41 See, for example, 1S, pdf 39, 72.
42 Application, pdf 88, Figure 1.
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difficult to transport from the manufacturing facilities (which are not identified) to the site,* a
remote desert location with only rural road access. The dimensions and weight of turbine
components place limits on the feasible routes, due to the larger turning radius, tall clearance
requirements, and road weight restrictions.

The IS/MND and Application are silent on how these very large turbines would be
transported to the site.#¢ The Application admits that transporting turbine components to the
site is part of Project construction,® but is silent on how the turbine components will arrive.
Further, the air quality analysis does not include emissions from the types of vehicles that
would be required to transport them. Itis, for example, unknown whether ship, barge, rail,
truck — or some combination —would be used to deliver the turbine components to the site. The
transportation mode determines the air quality and transportation/ traffic impacts. Itis
impossible to evaluate the transportation and construction air quality impacts of delivering the
new turbines without transportation mode and route information. Thus, the IS fails as an
informational document under CEQA. The available turbine information indicates that traffic
and air quality impacts would be significant.4

7.0 CONSTRUCTION IMPACTS ARE UNDERESTIMATED

The IS and Application estimated criteria pollutant emissions during Project
construction® using the CalEEMod Version 2016.3.2 model.#¢ The IS/MND concluded, based
on the CalEEMod analysis in the Application,* that emissions during construction would not
exceed SCAQMD significance thresholds and thus were not significant.5 However,
construction emissions were underestimated by using default and other assumptions that are
not applicable, especially with respect to the unique challenges posed by this Project - the

43 Lockheed Martin Corporation, Solving the Challenge of Transporting Wind Turbine Blades, December
2017; available at https:/ /www .lockheedmartin.com/ content/ dam/lockheed-martin/eo/documents/
webt/ transporting-wind-turbine-blades.pdf.

# IS, pdf 68-71; Application, pdf 87-93.

4 Application, pdf 162.

% See, for example, Transportation of Large Wind Components: A Review of Existing Geospatial Data,
September 2016; available at https://www.nrel.gov/docs/fy16osti/67014.pdf; Inbound Logistics,
Transporting Wind Turbines: An Oversized Challenge, January 31, 2012; available at https:/ /www.
inboundlogistics.com/cms/ article / transporting-wind-turbines-an-oversized-challenge/; LM Wind
Power, World’s Longest Wind Turbine Blade Successfully Completes Its First Journey; available at
https:/ /www Imwindpower.com/en/stories-and-press/ stories/ news-from-lm-places/ transport-of-
longest-blade-in-the-world; James Osborne, As Wind Turbines Grow, So Does Transportation Challenge,
Houston Chronicle, February 20, 2016; available at https:/ / www.houstonchronicle.com/business/
energy/article/ As-wind-turbines-grow-larger-so-does-the-6840315.php.

47 Application, Table 7, pdf 452.

4 Application, pdf 510, Appendix A, CalEEMod Output Files.
4 Application, pdf 510, Appendix A.
XIS, pdf 25, Table 1 and Application, pdf 452, Table 7.
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transport of very large wind turbines and the on-site dismembering and ultimate disposal of the
retired wind turbines. Further, the CalEEMod analysis omitted major sources of emissions.
Thus, the IS/MND fails as an informational document under CEQA.

7.1 The CalEEMod Analysis Underestimates Construction Emissions

First, the Application exclusively used the CalEEMod model to estimate construction
emissions. However, this model does not include all sources of PM10 and PM2.5
“conventional” construction emissions, let alone from the unique aspects of this Project. It
omits windblown dust from graded areas and storage piles and fugitive dust from off-road
travel:5!

Fugitive dust associated with grading, demolition, truck loading, and on-road vehicles
traveling along| paved and unpaved roads. (Fugttive dust from wind blown sources such
as slorage piles and inactive disturbed areas, as well as fugitive dust from off-road
vehicle travel, are not quantified in CalEEMod, which is consistent with approaches
taken in uﬁm comprehensive models.}

These emissions must be separately calculated using methods in AP-4252 and added to
the CalEEMod total. The Application did not calculate these emissions. Based on calculations 1
have made in other cases, these are the major sources of PM10 and PM2.5 emissions from
construction projects. These emissions taken alone frequently exceed the PM10 and PM2.5
significance thresholds. Thus the IS/MND, which relied on the CalEEMod emission
calculations, fails as an informational document.

Windblown dust from Project disturbed soils is a particular concern at this site due to
desert winds, which occur in the area. These winds are strong, extremely dry, and reach speeds
of 30 to 60 mph.>* In comparison, the CalEEMod analysis assumed a wind speed of 7.5 mph,
thus underestimating PM10 and PM2.5 emissions.* These winds can raise significant amounts
of dust, even when conventional dust control methods are used, often prompting alerts from air
pollution control districts.5 If these winds occurred during grading, cut and fill, or soil
movement, or from bare graded soil surfaces (even if periodically wetted), significant amounts
of PM10, PM2.5, and associated Valley Fever spores as well as silica dust would be released.
These emissions could result in public health impacts from the silica and Valley Fever spores

51 CAPCOA 2016, pdf 8. This same language appears in CAPCOA 2017, pdf 7.

2U.S. EPA, Compilation of Air Pollutant Emission Factors, Report AP-42; available at
https:/ /www.epa.gov/ air-emissions-factors-and-quantification/ ap-42-compilation-air-emission-
factors#Proposed.

3 DesertWeather.com, Live Weather Information for the Coachella Valley, 2004-November 2018;
available at https:/ / desertweather.com/windsummary.php.

% Application, pdf 511, wind speed = 3.4 m/s = 7.5 mph.

% SCAQMD Issues Dust and Ash Advisory Due to Strong Winds in the Southland; available at
https:/ /lasentinel.net/scagmd-issues-dust-and-ash-advisory-due-to-strong-winds-in-the-southland. html.
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and/ or violations of PM10 and PM2.5 CAAQS and NAAQS. These potential impacts were not
evaluated.

Wind erosion emissions are typically calculated using methods in AP-42,% which
require detailed information on site topography, wind profiles, and dispersion modeling. This
information is not cited or included in the IS/MND or Application. Generally, wind erosion
impacts are estimated using AERMOD. The Application and IS/MND do not include any
calculations of wind erosion emissions but rather tacitly assume that compliance with
conventional construction mitigation measures and regulations are adequate wind erosion
control, without any analysis at all or without acknowledging the added risk of high-velocity
desert winds.

Second, construction emissions depend upon the conditions at the site. The CalEEMod
uses default emission factors.5” However, the site is desert land in Coachella Flats, an area
where sandy®® soil conditions will generate significantly more PM10 and PM2.5 than assumed
in the CalEEMod calculations. The default emission factors should have been adjusted to
increase emissions to account for desert conditions.

Third, the Project involves the decommissioning of 291 existing, antiquated turbines
from the Project site.3 The towers, blades, and nacelles would be cut up on site to facilitate
movement off site to recycling facilities.®® The Application fails to disclose the wind turbine
materials and how they would be cut up. CalEEMod does not include any emissions from
decommissioning these turbines, including on-site cutting up of the towers, blades, and
nacelles. The CalEEMod inputs for “turbine decommissioning,” for example, show that no
concrete/industrial saws will be used and do not list any equipment that could be used to cut
up the towers, blades, and nacelles.6! The only emissions from “turbine decommissioning” are
off-road emissions.®2 Thus, a major source of construction emissions has been omitted from the
construction air quality impact analysis.

Fourth, the Application asserts that the cut-up blades would be recycled. However, the
blades, which are made with composite, are currently regarded as unrecyclable.®* The

5 U.S. EPA, AP-42, Section 13.2.5 Industrial Wind Erosion; available at https:/ /www3.epa.gov/ ttnchiel /
ap42/ch13/final/ c13s0205.pdf.

57 H. Fan, A Critical Review and Analysis of Construction Equipment Emission Factors, Procedia
Engineering, v. 196, 2017, pp. 351-358, Sec. 3.4; available at https:/ /www.sciencedirect.com/science/
article/pii/S1877705817330801.

8 Application, pdf 655.

% Application, pdf 75.

80 1S, pdf 5; Application, pdf 91-92.
61 Application, pdf 569.

62 Application, pdf 631.

63 P. Liu and C. Y. Barlow, Wind Turbine Blade Waste in 2050, Waste Management, v. 62, pp. 229-240, 2017,
abstract available at https:/ /www.ncbi.nlm.nih.cov/pubmed/28215972.
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CalEEMod analysis does not include any emissions from disposing of the cut-up turbine blades
nor disclose their likely destination— that is, if they would be hauled to an appropriate recycling
facility, which is not identified. The distance from the Project site to the final disposal site
determines emissions. The off-site disposal location and its distance from the site are not
disclosed and the associated emissions are omitted from air quality analyses although emissions
from other recycled components are included.

Fifth, emissions from importing the new turbines are significantly underestimated. The
very large new turbines would require non-standard heavy-duty transport methods, which are
not disclosed. The IS/MND and Application are silent on how these very large turbines would
be transported to the site.66 Itis, for example, unknown whether ship, barge, rail, truck—or
some combination —would be used to deliver the turbine components to the site. Emissions
from ships, barges, rails, and the huge on-road transports are not included in the CalEEMod
analysis.6”

7.2 Localized Significance Thresholds

The Application also used localized significance thresholds (LSTs) to evaluate the impact
of construction emissions on air quality.®8 An LST is the maximum emissions from a project that
is not.expected to cause or contribute to an exceedance of the most stringent applicable federal
or state ambient air quality standard.s

The LST methodology does not apply to project sites larger than 5 acres or where
emissions are distinctly non-uniform across the site.” The Project site is significantly greater
than 5 acres.”? The Application argues that the Project is estimated to disturb about 80 acres or
less over a 17-month period, or less than 1 acre per day, and that it is thus appropriate to use the
LST lookup tables.” The rejection criteria are expressed in terms of “acres,” not acres per day.

6415, pdf 5.

65 Application, pdf 631-634 (“off-road”). The CalEEMod outputs are silent on what is included in this
estimate.

¢ IS, pdf 68-71; Application, pdf 87-93.

&7 See photos and video at https:/ /www.Ilmwindpower.com/en/ stories-and-press/ stories / news-from-
Im-places/ transport-of-longest-blade-in-the-world.

68 Application, Section 2.5.4, pdf 454.

6 SCAQMD, Localized Significance Thresholds, accessed November 23, 2018; available at
http:/ /www.agmd.cov/home/rules-compliance / cega/ air-quality-analysis-handbook /localized-
significance-thresholds.

70 SCAQMD, Final Localized Significance Threshold Methodology, June 2003, Revised July 2008, Table 3-
2; available at http:/ /www.agmd.gov/docs/default-source/cega/ handbook/localized-significance-
thresholds/final-Ist-methodology-document.pdf?sfvrsn=2.

71 Application, pdf 179, 227.

72 Application, pdf 443.
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Further, emissions will be non-uniform across the site. Finally